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IN THE 


United States Court of Appeals 

for the District of Columbia 


October Term, 1946 


No. 9457 


EDWARD P. PAUL & CO., INC., Petitioners 

v. 

FEDERAL TRADE COMMISSION, Respondent 


BRIEF ON BEHALF OF PETITIONER 


Jurisdictional Statement 

The Jurisdiction of this Court is derived from the Fed¬ 
eral Trade Commission Act [15 U. S. C., 45(c)]. The 
pleadings show that Petitioner engaged in business in the 
District of Columbia among other places. (App. 2.) This 
statute provides that a review of such an order may be had 
in the Circuit Court of Appeals of the United States within 
any circuit where the corporation carries on business. This 
Court is such a court. 

Statement of the Case 

The Commission has ordered Petitioner to cease and de¬ 
sist from using “Imported-DuBarry” or other legends or 
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words “indicative of descriptive French origin to designate 
or describe products made in whole or in substantial part 
in Japan, without clearly disclosing such Japanese origin 
* # * representing in any manner that products made in 
whole or in substantial part in Japan are of French or 
British origin.” 

Petitioner’s motion to modify or clarify this order, par¬ 
ticularly as to what is meant by “in substantial part,” was 
denied by the Commission. (App. 16-17.) 

Petitioner has been in business for 50 years. The phase 
which the Commission orders changed is the manufacture 
and sale of table lamps and candy dishes. 

Many contained porcelain sections. In styling these, Pe¬ 
titioner regularly sent its men to European markets to select 
attractive “old pieces.” Petitioner then contracted with 
manufacturers in various countries, including the United 
States, to reproduce the “old pieces” for use in lamps. 
(App. 115-6). From 1934 until 1941 Japan was one source 
for such reproductions, manufactured according to Peti¬ 
tioner’s own specifications. (App. 143.) 

When the reproductions arrived at Petitioner’s plant, 
they were sometimes further decorated and fired, then 
mounted on metal stands, wired in accordance with Under¬ 
writers Laboratory standards (App. 139) and completed 
with shades. (App. 117.) The porcelain represented as 
little as 5% of the Petitioner’s cost of the finished lamp. 
(App. 121,137-8). Some candy dishes were sold unmount¬ 
ed if so designed by Petitioner. (App. 127.) 

Petitioner sold its products to 25,000 retailers through¬ 
out the country. They bought from personal inspection or 
from Petitioner’s catalogues. It is the 1941 catalogue 
(App. 18) which forms the sole basis for the Commission’s 
findings and order. 
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These catalogues were addressed to and planned only for 
retailers. (C. Ex. No. 1.) They contained only wholesale 
prices and included suggestions for promotions. There was 
no evidence that any consumer ever saw or could see such 
a catalogue. 

Therefore, if Petitioner is chargeable with anything, it is 
with the language it used in this catalogue to attract orders 
from retailers. There was no showing that any retailer 
ever used this language in his own advertising or that Peti¬ 
tioner ever influenced any retailer’s advertising copy. Re¬ 
tailers’ advertisements were introduced (R. Ex. 7, 61-2, 
64, 73) and, with these, the Commission found no fault. One 
retailer who requested advertising mats was turned down 
by Petitioner. (App. 135.) 

Among the 25,000 retailers, the Commission claimed one 
had been misled by the language in the 1941 catalogue. This 
was Mrs. Martin of Youngstown, 0. She had been buying 
and selling Petitioner’s products for several years without 
trouble, except for Petitioner’s difficulties in getting her 
to pay. (App. 132-3.) 

She purchased some in 1939, and then returned them and 
requested a refund when she found some of the porcelain 
portions originated in Japan. (App. 130-2.) Petitioner 
made the refund while advising her its products were made 
in America, but if she sought to avoid the “ Japanese 
taint,” she should order no articles in the series numbered 
3000. (R. Ex. No. 12.) 

Nevertheless, almost every order she placed thereafter 
with Petitioner contained items in the 3000 (Japan) series. 
(App. 130-2.) The last was just about the time of Pearl 
Harbor and resulted in this proceeding. 
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Statutes, Regulations or Rules Involved 

FEDERAL TRADE COMMISSION [Act of Sept. 26, 
1914, c. 311, Sect. 5, 38 Stat. 719; Act of Feb. 13,1925, c. 229, 
Sect. 2, 43 Stat. 939; Act of March 21,1938, c. 49, Sect. 3, 52 
Stat. Ill; Act of June 23,1938, c. 601, Sect. 1107(f), 52 Stat. 
1028; U. S. C. Title 15, Sect. 45 • * •]. 

“* * # unfair and deceptive acts or practices in com¬ 
merce are hereby declared unlawful. 

“The Federal Trade Commission is hereby empowered 
and directed to prevent * * # corporations * * # from using 
* * # unfair methods or deceptive acts or practices in com¬ 
merce. * * * 

“(b) Whenever the Commission shall have reason to 
believe that any such * * * corporation has been or is using 
any * * * unfair or deceptive act or practice in commerce, 
and if it shall appear to the Commission that a proceeding 
by it in respect thereof would be in the interest of the 
public, it shall issue and serve upon such • • • corporation 
a complaint stating its charges in that respect and con¬ 
taining a notice of a hearing upon a day and at a place 
therein fixed at least thirty days after the service of said 
complaint. The * • * corporation so complained of shall 
have the right to appear at the place and time so fixed, and 
show cause why an order should not be entered by the 
Commission requiring such • * * corporation to cease and 
desist from the violation of the law so charged in said 
complaint. * * * If upon such hearing the Commission shall 
be of the opinion that * * # the act or practice in question 
is prohibited by this Act, it shall make a report in writing 
in which it shall state its findings as to the facts and shall 
issue and cause to be served on such * • • corporation an 
order requiring such * * * corporation to cease and desist 
from using * * • such act or practice. • * • 
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“(c) Any # * # corporation required by an order of the 
Commission to cease and desist from using any * * * act or 
practice may obtain a review of such order in the Circuit 
Court of Appeals of the United States, within any circuit 
where the * * # the act or practice in question was used 
or where such * * * corporation resides or carries on busi¬ 
ness, by filing in the court, within sixty days from the date 
of service of such order, a written petition praying that the 
order of the Commission be set aside. * * 

Federal Trade Commission Rules (July 1, 1944) Rule 
XX: 

“The trial examiner shall, within fifteen (15) days after 
receipt by him of the complete stenographic transcript of 
all testimony in a proceeding, make his report upon the 
evidence. ’ ’ 

TRADE MARK ACT [Act of Feb. 20,1905, c. 592, Sect. 

I, 33 Stat. 724; Act of May 4,1906, c. 2081, Sect. 1, 34 Stat. 
168; Act of Feb. 18,1909, c. 144, 35 Stat. 628; Act of April 

II, 1930, c. 132, Stat. 4, 46 Stat. 155; Act of June 10, 1938, 
c. 332, Sect. 1, 52 Stat. 638; 15 U. S. C. 81]— 

“The owner of a trade-mark used in commerce * * * 
among the several States, * * * may obtain registration 
for such trade-mark by complying with the following re¬ 
quirements : First, by filing in the Patent Office an appli¬ 
cation therefor, * * # and otherwise complying with the re¬ 
quirements of this subdivision of this chapter and such 
regulations as may be prescribed by the Commissioner of 
Patents. * * •” 

MARKING OF COUNTRY OF ORIGIN [Act of June 
17, 1930, c. 497, Title III, Sect. 304, 46 Stat. 687; Act of 
June 25,1938, Sect. 3, 52 Stat. 1077; 19 U. S. C. 1304]— 
“(a) Except as hereinafter provided, every article of 
foreign origin • * * imported into the United States shall 
be marked in a conspicuous place as legibly, indelibly, and 
permanently as the nature of the article * * * will permit in 
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such manner as to indicate to an ultimate purchaser in the 
United States the English name of the country of origin 
of the article. The Secretary of the Treasury may by regu¬ 
lations # * * 

“(3) Authorize the exception of any article from the 
requirements of marking if * * # 

“(G) Such article is to be processed in the United 
States by the importer # # * otherwise than for the purpose 
of concealing the origin of such article and in such manner 
that any mark contemplated by this section would neces¬ 
sarily be obliterated, destroyed or permanently concealed.” 

Treasury'Department, Customs Regulations of 1943 

“Sect. 11.8 (g) When an imported article is of a kind 
which is usually combined with another article subsequent 
to importation but before delivery to an ultimate purchaser, 
and the name of the country of origin of the article appears 
in a place on the article so that the name will be visible 
after such combining, the marking shall include, in addi¬ 
tion to the name of the country of origin, words or symbols 
which shall clearly show that the origin indicated is that of 
the imported article only and not of any other article with 
which the imported article may be combined subsequent 
to importation. For example, bottles * * * imported 
empty, to be filled in the United States, shall be marked 

with such words as ‘Bottle * * * made in.’ * * * 

This paragraph shall not apply to articles of a kind which 
are ordinarily so substantially changed in this country that 
the articles in their changed condition become products of 
the United States. 

“Sect. 11.10 * * * No article shall be excepted from 
marking under Sect. 304 (a) (3) (G) if there is a reasonable 
method of marking which could be used and which would 
not be obliterated, destroyed or permanently concealed by 
the processing to which the goods are to be subjected in 
the United States/ * 
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FALSE DESIGNATION OF ORIGIN OF GOODS [Act 
of March 19, 1920, c. 104, Sect. 3, 41 Stat. 534; 15 U. S. C. 
1:23] * * * 

“Any person who shall wilfully and with intent to de¬ 
ceive, affix or apply or annex, or use in connection with any 
article or articles or merchandise, or any container or 
containers of the same, a false designation of origin, in¬ 
cluding words or other symbols, tending to falsely identify 
the origin of the merchandise, and shall then cause such 
merchandise to enter into interstate or foreign commerce 
# * # shall be liable to an action at law for damages and to 
an action in equity for an injunction * * *” 

ADMINISTRATIVE PROCEDURE ACT—Act of June 
11,1946, 60 Stat.; 5 U. S. C. 1009: 

“(e) So far as necessary to decision and where pre¬ 
sented the reviewing court shall decide all relevant ques¬ 
tions of law, interpret constitutional and statutory pro¬ 
visions, and determine the meaning or applicability of the 
terms of any agency action. It shall * * * (B) hold unlaw¬ 
ful and set aside agency action, findings, and conclusions 
found to be (1) arbitrary, capricious, an abuse of discre¬ 
tion, or otherwise not in accordance with law; (2) contrary 
to constitutional right, power, privilege, or immunity; (3) 
in excess of statutory jurisdiction, authority, or limitations, 
or short of statutory right; (4) without observance of pro¬ 
cedure required by law; (5) unsupported by substantial 
evidence in any case subject to the requirements of Sections 
7 and S (§§ 1006, 1007 of this title) or otherwise reviewed 
on the record of an agency hearing provided by statute; or 
(6) unwarranted by the facts to the extent that the facts 
are subject to trial de novo by the reviewing court. In 
making the foregoing determinations the court shall review 
the whole record or such portions thereof as may be cited 
by any party, and due account shall be taken of the rule 
of prejudicial error.” 
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Statement of Points 

1. The cease-and-desist order is the climax of a series 
of actions by the Commission in complete disregard of its 
statutory limitations and of Petitioner’s fundamental rights 
to a fair hearing. 

2. The findings are not supported by substantial evi¬ 
dence—in fact, by no evidence other than that which the 
Commission created for itself to believe. 

Summary of Argument 

1. The Commission exceeded its jurisdiction. 

2. Petitioner has been denied its legal rights. 

3. The Commission’s action was arbitrary and capri¬ 
cious. 

4. Petitioner’s statements were not false or misleading. 

5. The Commission’s evidence was not competent. 

6. The Commission’s findings are not supported by sub¬ 
stantial evidence. 

ARGUMENT 

1. The Commission exceeded its jurisdiction. 

As a statutory creature, the Commission is necessarily 
limited to those matters specifically entrusted to it by 
Congress. [Administrative Procedure Act {supra ).] This 
proceeding was brought under the portion of the Federal 
Trade Commission Act which empowers the Commission 
“ • • • to prevent • • • corporation • • • from using 

• * * unfair or deceptive acts or practices in commerce. 

# • • »> 

Actually this order aims to prevent Petitioner’s use of 
its DuBarry trade mark used by it since 1930. (App. 142-3.) 
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Trade mark jurisdiction, however, is vested in the Commis¬ 
sioner of Patents. [Trade Mark Act (supra ).] Once before, 
when the Commission sought to interfere with a trade 
mark, it was told bluntly: 

“The determination of validity or invalidity of the pic¬ 
ture (of a mattress) as a trade mark, because fanciful or 
merely descriptive, is not within the jurisdiction of the 
Commission * * * ” Ostermoor vs. F. T. C., 16 F. 2d 962, 
964. 

If Petitioner created a false impression as to the place of 
origin of its goods, the remedy lay, not with the Commis¬ 
sion, but by way of an injunction and action for damages. 
[Act of March 19, 1920, c. 104, Sect. 3; 41 Stat. 534; 15 
U. S. C. 123.] 

Congress has specifically vested in the Treasury Depart¬ 
ment the jurisdiction to require the marking of the country 
or origin of imported products. [Act of June 17, 1930, c. 
497, Title III, Sect. 304; 46 Stat. 687; 19 U. S. C. 1304 
a(3) (G-).] Acting thereunder, Treasury has exempted 
from such marking “ * * * articles of a kind which are 
ordinarily so substantially changed in this country that the 
articles in their changed condition become products of the 
United States. * * • No articles shall be exempted from 
marking * * * if there is a reasonable method of mark¬ 
ing which * * * would not be * * * permanently con¬ 
cealed by the processing to which the goods are to be sub¬ 
jected in the United States.’’ [Customs Regulations of 1943, 
(supra).] 

This was interpreted in U. S. vs. Gibsor^Thomsen, 27 
CCPA 267. At Page 272 we read: “Congress sought to pre¬ 
vent such confusion in the trade and commerce of the United 
States as would result if an imported article be so marked 
with the country of its origin that, when combined with a 
domestic article, an ultimate purchaser would believe that 
not only the article so marked was a product of the foreign 
country, but that the domestic article with which it was 
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combined was also a product of that country. • # • We find 
nothing in the statute nor in its legislative history to war¬ 
rant a holding that the Congress intended to require an 
imported article which is to be used in the manufacture of 
a new article having a new name, character and use, and 
which, when so used, becomes an integral part of the new 
article, be so marked as to indicate to the retail purchaser 
of the new article that such imported article or material was 
produced in a foreign country.’* 

This doctrine has been recognized by the Commission in 
its own leading cases. 

In Fee & Stemwedel Inc., (F. T. C. Docket No. 3202) Ger¬ 
man weather instruments and barometers were given dials 
and hands, and fixed in a bakelite case which read “Made in 
U. S. A. by Fee & Stemwedel Inc., Chicago.” The Commis¬ 
sion ordered them to cease and desist from concealing the 
German origin “ * * * unless the removal or erasure or 
concealment of such brands or marks is necessary to the 
further manufacture or processing of said products.” 

In Sekine Co., Inc., (F. T. C. Docket No. 3264), the Com¬ 
mission order that respondent cease “ * * • the unneces¬ 
sary obliteration or concealment of the word or words indi¬ 
cating the foreign origin • • * ” 

In K & K Supply Co., Inc., (F. T. C. Docket No. 3454), the 
Commission ordered the company to cease the obscuring or 
removing “Made in Japan” from imported parts “ * * * 
unless the removal or erasure or concealment of said brands 
or marks is necessary to the further manufacture or proc¬ 
essing of said mercliandise.” 

In the present proceeding, the foreign mark was con¬ 
cealed only when the manufacturing process required it. 
In such case, it made no difference whether the country of 
origin was Japan or England. (App. 125-6.) Where the 
manufacturing process did not so require, the country of 
origin remained clearly visible. (App. 136.) 
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The Commission failed to state what marking Petitioner 
should have applied. In Segal vs. F. T. C ., 142 F. 2d 255, 
we read: “ * * * there comes a point when marking be¬ 
comes impossible; the identity of a foreign-made ingredi¬ 
ent may be so lost in manufacture that any marking would 
be positively misleading, unless indeed it was so qualified 
as to be ineffective.” 

If Petitioner’s lamps were to be marked with the coun¬ 
try of origin of a part which represented 5% of its total 
cost, such marking would be “positively misleading.” And 
what marking would be proper on lamps embracing ma¬ 
terials from four or five countries? (App. 117-8,121.) 

2. Petitioner has been denied its legal rights. 

While so anxious to invade the .-jurisdiction of others, the 
Commission has failed to adhere to its own basic law and 
rules. 

The F. T. C. Act (supra) provides that the complaint 
shall contain “ * * * a notice of a hearing upon a date and 
at a place therein fixed * * *. The * • • corporation so 
complained of shall have the right to appear at the place 
and time so fixed and show cause why an order should not 
be entered by the Commission • * V’ 

The time mentioned in the complaint was wholly super¬ 
ficial. There was no show-cause hearing then or at any 
other time. Instead, Petitioner was subjected to a series 
of sessions which extended over six months and required 
hundreds of miles of travel. Petitioner eventually did have 
a hearing before the Commission, itself, with two of the 
five members present. But that was a year and a half after 
the time “designated” for the show-cause hearing and al¬ 
most a year after the close of the testimony. Petitioner’s 
motions for hearings on earlier dates were uniformly de¬ 
nied. 
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“The statute gives it (the Commission) express au¬ 
thority to make rules and regulations for the purpose 
of carrying out the provisions of the Act # * •. These 
rules have the force and effect of law.” Hill vs. F. T. C., 
124 F. 2d 104, 106. 

Commission Rule XX at that time required the hearing 
examiner to submit his report 15 days after the close of 
testimony. Here the Examiner made his report 164 days 
after the hearing ended. Petitioner moved to quash this 
report for the flagrant violation of the Commission’s own 
rule but the motion was denied—again without granting the 
hearing thereon requested by Petitioner. 

3. The Commission’s action was arbitrary and capricious. 

The Administrative Procedure Act (supra) directs “* * • 
the reviewing court * * * (to) hold unlawful and set aside 
agency action, findings and conclusions found to be (1) 
arbitrary, capricious, an abuse of discretion or otherwise 
not in accordance with law; * * •” 

The basic rules of fairness were outlined in John Bene vs. 
FTC, 299 Fed. 46S, 471: “The Trade Commission, like 
many other modern administrative legal experiments, is 
called upon simultaneously to enact the roles of complain¬ 
ant, jury, judge and counsel. This multiple impersonation 
is difficult and the maintenance of fairness perhaps not 
easy ***” 

Yet the Commission’s counsel and examiner intimidated 
two of their own witnesses and tried to embarrass Peti¬ 
tioner’s counsel because the latter had sought to interview 
a “Commission witness” before the hearing. (App. 84-5.) 

Although everything it charged occurred before Pearl 
Harbor, the Commission’s investigation and proceeding 
were spread over four war-filled years. Petitioner’s proc¬ 
esses applied alike to porcelain sections imported from a 
dozen countries other than Japan. The Commission, taking 
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advantage of wartime hysteria and prejudices, insisted and 
persisted in charging only that Petitioner “palmed off” 
Japanese goods as French or British. (App. 115.) 

The Commission even tried to exclude the Government’s 
own records which showed that 90% of the porcelain wares 
imported into the United States in the last three pre-war 
years were from Japan. (App. 39-40-41.) Little was im¬ 
ported from Britain or France, yet the Commission shut 
its eyes to these records and accepted the opinion of a non¬ 
buying, non-selling merchandise manager that customers 
had preferred British and French porcelains to those from 
Japan. (App. 33-37.) 

The Commission continued in its singular prejudice 
against this Petitioner even though it saw fit, after the war, 
to dismiss identical charges against another, Pacific Under¬ 
garment Co., (F.T.C. Docket No. 4533). The principal 
charge there was the failure to disclose the Japanese origin 
of cloth from which “Puerto Rico Maid” slips and night¬ 
gowns were made in Puerto Rico. The Commission decided 
Jan. 31, 1947, “that the proceeding * • * was instituted 
prior to the recent war * * * and * * * that there is not suffi¬ 
cient public interest in the matter to warrant further in¬ 
vestigation and proceedings therein at the present time.” 

The Commission has shown an utter disregard for Peti¬ 
tioner’s trade mark, DuBarry, and the value attaching there¬ 
to from years of use and promotion. 

In Siegel vs. FTC, 327 U. S. 608, 609, the Court reviewed 
a Commission finding that the trade name Alpacuna “is de¬ 
ceptive and misleading to a substantial portion of the pur¬ 
chasing public because it induces the erroneous belief that 
the coats contain vicuna. But there was no finding that the 
petitioner had made representations that Alpacuna in fact 
contained vicuna.” The Court continued (P. 612): 

“The Commission is the expert body to determine what 
remedy is necessary to eliminate the unfair or deceptive 
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trade practices which have been disclosed. * * * we do not 
reach the question whether the Commission would be war¬ 
ranted in holding that no qualifying language would elimi¬ 
nate the deception which it found lurking in the word Alpa- 
cuna. For the Commission seems not to have considered 
whether in that way the ends of the Act could be satisfied 
and the trade name at the same time saved. * * * the courts 
are not ready to pass on the question whether the limits of 
discretion have been exceeded in the choice of the remedy 
until the administrative determination is first made.” 

Two weeks later the Commission reconsidered Manhattan 
Brewing Co. (F.T.C. Docket No. 4572) which had stopped 
the use of Canadian Ace on beer produced in the United 
States. The Commission in 1946 modified this 1943 order 
by permitting the use of Canadian Ace if qualified to show 
the beer was a domestic brew. In the Commission’s major¬ 
ity opinion we read: 

* ‘All restraints, whether warranted or unwarranted, are 
taken by Government in the name of protecting the public. 
The line between actual protection of the people and just 
plain ‘busybodiness’ has generally been made plain to the 
courts by examining the impact of an injury to the public 
welfare, such as an injury to competition or the fraud upon 
a customer. These things can be seen as it were with the 
naked eye, but since the Federal Trade Commission has 
been endowed by Congress with the power to protect the 
public from things which have the ‘capacity’ and ‘tenden¬ 
cy’ to injure, the line between beneficial restraints and 
puritanical meddling has become hazy. 

“Congress gave us this power to anticipate wrong before 
it had the opportunity to injure. This is a praiseworthy 
end. No one can complain if we get the first punch in ahead 
of sin, provided, of course, we punch sin and not something 
else. * • • 
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“Few wives give their husbands black eyes, but many 
upon odd occasions may ‘ tend ’ in that direction. The Police 
Department doesn’t arrest many women for blacking their 
husbands’ eyes, but if the police were required under the 
law to use no discretion but arrest every woman who had 
that tendency or capacity, we would close down the shops, 
cripple manufacturing and almost completely destroy fam¬ 
ily life. # 

4. Petitioner’s statements were not false or misleading. 

A few lines from Petitioner’s catalogue have been singled, 
out by the Commission’s findings as untrue or misleading. 

On Page 1 was the line, “Imported ‘DuBarry’ Porcelain.” 
The Commission concedes that the porcelain was imported. 
DuBarry was Petitioner’s trade mark. 

From Page 7 of the catalogue the findings ferret out a 
similar line, “Imported Hand Decorated ‘ DuBarry’ Porce¬ 
lain.” Again, every part of the statement was wholly 
true. 

And further, on the same page, “ ‘DuBarry’ Porcelain 
Table Lamps are nationally famous as reproductions of 
rare original French and English ‘old pieces’ * * *” As 
one of the Commission’s public witnesses stated, “It would 
mean it would be*a copy of an old antique.” (App. 49.) 
Petitioner was offering its wares for precisely what they 
were—popular-priced reproductions of pieces its buyers 
had selected in European markets. (App. 115.) 

This catalogue and its language were intended for retail 
merchants. (App. 19.) As was said in American Photo¬ 
graphic vs. Ziff-Davis, 135 F. 2d 569, 574, “Where ordinarily 
prudent buyers are not misled, no relief (for alleged, un¬ 
fair competition) is warranted and none will be granted.” 
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5. The Commission’s evidence was not competent. 

Chief Justice Hughes cautioned all agencies in Consoli¬ 
dated Edison vs. NLRB, 305 U. S. 197, 230: ‘‘But this as¬ 
surance of a desirable flexibility in administrative pro¬ 
cedure does not go so far as to justify orders without a 
basis in evidence having rational probative force. Mere, 
uncorroborated hearsay or rumor does not constitute sub¬ 
stantial evidence.” 

The applicability of this rule to this Commission was 
stated in California Lumbermen's Association vs. FTC , 103 
F 2d 304, 305: “It is clear that administrative agencies 
must grant a fair trial * * * we are constrained that • * • 
the case of Consolidated Edison vs. NLRB * * * may be 
found helpful.” 

In this proceeding the Commission recognized no rules 
of evidence. Repeated objections by Petitioner’s counsel 
drew from the Commission examiner such statements as: 
“I clearly indicated that I didn’t think it was admissible. 
If (Commission) counsel disagrees with me and wants it in, 
the answer will be received, yes. If it is wrong, it is the 
Commission’s duty to disregard it if it ever comes to 
Court.” (App. 60.) Another time he ruled: “I am willing 
to say that the answer is wholly inadmissible, but the answer 
will be received over objection and exception noted.” (App. 
78.) 

In short, the examiner merely administered oaths. All 
questions as to the admissibility of evidence he left for the 
Commission itself. Inasmuch as the Commission ruled on 
none of the numerous objections, they are now before this 
Court. 

The only questions addressed to the five “public wit¬ 
nesses” were based on the hypothesis (that they might have 
read Petitioner’s catalogue. (App. 33-5, 44-5, 48, 51, 55, 
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57.) Inasmuch as neither they nor any other potential con¬ 
sumers ever saw the catalogue, the assumption fails. 

L. S. McCarthy, merchandise manager for a department 
store to which Petitioner had refused to grant exclusive 
rights (App. 109-113) was asked to “ * * * state from your 
experience with customers of the store and from state¬ 
ments of such customers heard by you, whether or not a 
substantial portion of the purchasing public has a pref¬ 
erence for porcelain ware or lamps made in France or the 
British Isles * * * and * * # against products manufactured 
in Japan?” (App. 33-5). 

Such all-embracing questions called for expert opinions 
based on a summary of conversations or gossip the witness 
may have heard from one or a number of unidentified per¬ 
sons at some time or other. He admitted that ‘ ‘ I have not 
actually sold goods • * *” (App. 33) or bought any (App. 
37-8). Even the Commission’s counsel admitted he was going 
too far. (App. 36.) Yet Petitioner’s objections were met 
with the ruling by the Examiner: “On that point, hasn’t 
hearsay testimony always been admitted to show a state 
of mind; that is, when the statements are made spontane¬ 
ously?” Of course, the Examiner didn’t say whose state 
of mind was presumably reflected; merely this expert’s 
opinion as to what may have been in the minds of custom¬ 
ers—with whom he had no dealings. 

Beer’s Federal Trade Law And Practice, 315, states: 
“All questions to the expert witness should be so framed 
as not to call upon him to determine controversial ques¬ 
tions of fact * * *” And the Supreme Court said in U. S. 
vs. Spaulding, 293 U. S. 498, 506, that “experts ought not 
have been asked or allowed to state their conclusions on 
what amounts to the whole case.” But here Commis¬ 
sion’s counsel simply reworded the vital allegations of the 
complaint and had this expert witness nod in the affirma¬ 
tive, thereby “establishing” the basis for Finding Five 
(App. 13). 
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As for the complaining retailer, Mrs. Martin, her un¬ 
reliability was evident (App. 102) wholly aside from her 
bias. Even so, Commission found it got the answers it 
wanted only by asking, “Mrs. Martin, did you understand 
* * * What understanding did you have # * * what did you 
understand * * •” (App. 98-9) In short, the Examiner not 
only permitted but even assisted her to state her 1945 recol¬ 
lections of her 1941 mental reactions. 

When she trapped herself by saying something directly 
opposite to what she had written in 1942, the examiner per¬ 
mitted her, over objection, to answer, “Why did you write 
that letter?” (App. 103). 

6. The Commission’s findings are not supported by 
substantial evidence. 

The miscarriage of justice in proceedings such as this 
led Congress to adopt the Administrative Procedure Act 
(supra) so that a reviewing court can determine whether 
the findings are supported by “substantial evidence.” 

“Substantial evidence,” said Chief Justice Hughes in 
Consolidated Edison vs. NLRB (supra), P. 229, “is more 
than a mere scintilla. It means such evidence as a reason¬ 
able mind might accept as adequate to support a conclu¬ 
sion.” 

We must, therefore, examine the adequacy of the testi¬ 
mony the Commission presented—to itself. 

There were five “public witnesses.” The only questions 
addressed to them were inadmissible (supra). The Com¬ 
mission’s counsel analyzed the case with them before put¬ 
ting them on the stand (App. 52, 55) but he overlooked the 
element of price in forming his questions. (App. 50.) 
Ironically, on the crucial subject of popular prejudices 
against Japanese goods and in favor of British and French 
goods, not a single one of these so-called typical consumers 
was questioned. 
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Then there were six retailers. The biased Mrs. Martin, 
the complaining witness, further discredited herself by tell¬ 
ing a version directly contrary to what she had written in 
1942. (Comm. Ex. No. 10, App. 101.) Even so, her testi¬ 
mony was almost entirely inadmissible, (supra.) 

McCarthy, the merchandise manager who neither bought 
nor sold goods, likewise answered questions which should 
have been stricken, (supra.) His hearsay about popularity 
and unpopularity of wares means nothing alongside a Sept. 
18, 1944 letter from a Kentucky dealer asking Petitioner 
to ship all its “Jap pots.” (Resp. Ex. No. 78.) 

Nathan Kirstein stated, “Lamps like this could be made 
in this country * * * The figures could be imported. They 
could be painted on in this country.” (App. 74.) The Com¬ 
mission’s counsel, aided by the examiner, badgered this 
witness in an effort to get him to change his opinion but he 
held his ground. (App. 74-5.) 

Edward Rubin felt “that I could not purchase a French 
porcelain for $3.25”. (App. 69.) 

Sidney Marshall said the catalogue language would lead 
him to believe that the lamps originated in France—a pro¬ 
found opinion, considering that he had been in this busi¬ 
ness fully “six or seven weeks.” (App. 72-3.) 

D. A. Bromwell testified that such lamps “could have 
been made in most any country.” (App. 77.) 

In the Commission’s entire case there was not even “a 
mere scintilla” of proof that ordinary, reasonable persons 
w ould be misled by the catalogue language. 

In both Washington and Youngstown, O., the cities 
selected by the Commission, retailers who actually handled 
Petitioner’s wares testified that there was no misunder¬ 
standing in their minds as to the origin of parts, nor was 
there any misrepresentation to their customers. (App. 90, 
93, 106, 122-3). 

Strikingly similar to the case under review is that of 
Sheffield Silver Co., Inc., vs. FTC, 98 F. 2d 676. The Com- 
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mission there found “that the name ‘Sheffield’ has become 
identified in the public mind with a high quality of silver¬ 
ware * * * petitioner’s use * * * of its corporate name has 

the tendency and capacity to deceive the purchasing public 

• • * >> 

Examination of the record led the Court to state it was 
“barren of any evidence that any one has ever purchased 
the petitioner’s product under the erroneous belief that it 
was antique Sheffield ware or modern wares manufactured 
by the old Sheffield process. * * * The retail dealers to whom 
petitioner and its competitors sell are sophisticated mer¬ 
chants. Several witnesses testified * * * that there was no 
danger of mistaking the petitioner’s electroplated ware for 
anything other than what it was * * # 

“The only attempt to prove that the petitioner’s name 
gives to unscrupulous dealers a means of defrauding the 
ultimate consumer consisted in the introduction of an ad¬ 
vertisement by a retailer in Atlanta, Ga. * * • If in fact 
a retailer was attempting to palm off modern electroplated 
ware for antique Sheffield, his sins should be visited upon 
his own head rather than imputed to an innocent manu¬ 
facturer of the goods who never authorized or approved 
the fraud. • • * Its good will resulting from 30 years of 
business without complaint by anyone should not be 
destroyed upon a single instance of unauthorized advertis¬ 
ing such as this. * # * Persons who buy antique museum 
pieces will not mistake for authentic Sheffield the petition¬ 
er’s low-priced wares * • • merely because the manu¬ 
facturer calls itself the Sheffield Silver Co. * * *” 

Respectfully submitted, 

NATHAN L. SILBERBERG, 
Attorney for Petitioner, 

812 Atlantic Bldg., 

Washington 4, D. C. 
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JOINT APPENDIX. 

Case No. 9457. 

1 UNITED STATES OF AMERICA 

Before Federal Trade Commission. 


In the Matter 
of 

EDWARD P. PAUL & COMPANY, INC., 
a corporation. 


Docket No. 
5202. 


Complaint. 


Pursuant to the provisions of the Federal Trade Com¬ 
mission Act and by virtue of the authority vested in it by 
said Act, the Federal Trade Commission having reason to 
believe that Edward P. Paul & Company, Inc., hereinafter 
referred to as respondent has violated the provisions of 
said Act, and it appearing to the Commission that a pro¬ 
ceeding by it in respect thereof would be in the public inter¬ 
est, hereby issues its complaint stating its charges in that 
respect as follows: 


PARAGRAPH ONE: Respondent Edward P. Paul & 
Company, Inc., is a corporation organized and existing 
under and by virtue of the laws of the State of New York 
with its office and principal place of business located at 43 
West 13th Street, New York, New York. 

PARAGRAPH TWO: The respondent is now and for 
several years last past has been engaged in the importa¬ 
tion, manufacture, sale and distribution of lamps, porce¬ 
lain and art ware, which are sold principally to retail stores 
and gift shops for sale to the purchasing public. Some 
of respondent’s products are manufactured wholly from 
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domestic materials. Some are imported in a finished state. 
Other products are imported and finished by the respond¬ 
ent into marketable form by adding bases and ornaments 
of domestic material. 

In the course and conduct of its said business, respondent 
causes said products when sold to be transported from its 
place of business in the State of New York to the pur¬ 
chasers thereof located in various other States of the 
United States and in the District of Columbia. Respondent 
maintains and at all times mentioned herein has main¬ 
tained a course of trade in said products in commerce among 
and between the various States of the United States and 
in the District of Columbia. 

2 PARAGRAPH THREE: In the course and con¬ 

duct of its business and for the purpose of inducing 
the purchase of its products in commerce, respondent has 
made certain false, deceptive and misleading statements 
and representations regarding the country of origin of 
certain porcelain lamps and porcelain candy dishes by 
means of advertisements inserted in its catalog and in vari¬ 
ous other ways. Typical representations, in regard to the 
lamps and candy dishes are as follows: 

“Imported ‘Du Barry’ Porcelain.” 

“Imported hand decorated ‘Du Barry’ porcelain.” 
“ ‘Du Barry’ porcelain table lamps are nationally 
famous as reproductions of rare, original French and 
English ‘old pieces’ * * 

The lids of the porcelain candy dishes were ornamented 
with a crest which simulated the royal arms of the British 
Empire in that it depicted a crown superimposed above a 
shield supported between two rampant animals, one having 
the appearance of a lion and the other the appearance of 
a unicorn. Respondent affixed to said lamps and candy 
dishes a red and gold label whereon appeared the letters 
“EPPCo,” together with the words “New York, Paris and 
London.” i 
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PARAGRAPH POUR: Through the foregoing state¬ 
ments, representations and practices the respondent has 
represented and implied, and purchasers for resale and 
ultimate purchasers have been led to believe, that said lamps 
and candy dishes were products of British or French 
origin. 

PARAGRAPH FIVE: The foregoing representations 
are false, deceptive and misleading in the following respect: 
The lamps and candy dishes were made in Japan and at 
the time of entry into the United States had stamped across 
the bottoms thereof the words “Made in Japan.” The 
respondent added metal bases and ornaments of domestic 
material, thus finishing them into marketable form without 
causing loss of identity as lamps and candy dishes. As a 
result of the finishing processes the words, “Made in 
Japan” were obscured from the purchasers’ view so that 
when sold by the respondent in commerce as aforesaid, 
there were no visible markings thereon to inform the pur¬ 
chasing public that these lamps and candy dishes were 
made in Japan. 

PARAGRAPH SIX: There is an established custom 
and practice in the United States for all products of foreign 
origin to be marked in such manner as to indicate the 
country of origin. The purchasing public is familiar with 
and relies upon such custom and practice. A substantial 
portion of the purchasing public has a preference for porce¬ 
lain ware made in France and the British Isles and a de¬ 
cided prejudice against any products manufactured in 
Japan. 

3 PARAGRAPH SEVEN: Respondent by the dis¬ 

tribution of its catalog and other advertising matter 
containing the aforesaid representations in regard to said 
lamps and candy dishes and by obscuring and concealing 
the words “Made in Japan” on the said lamps and candy 
dishes and by affixing the labels with the wording “New 
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York, Paris, London,” supplied to and placed in the hands 
of the retailers to whom it sells, the means and instrumen¬ 
talities designed to enable and capable of enabling said 
retailers to mislead and deceive the ultimate purchasers 
as to the country of origin of the said lamps and candy 
dishes. 

PARAGRAPH EIGHT: The use by the respondent of 
the foregoing false, deceptive and misleading statements 
and representations and deceptive acts and practices in 
connection with the offering for sale and sale of its prod¬ 
ucts in commerce has had and now has the capacity and 
tendency to mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken 
belief that said lamps and candy dishes were made in the 
British Isles or France and into the purchase of substantial 
quantities of such products because of such erroneous and 
mistaken belief. 

PARAGRAPH NINE: The aforesaid acts and practices 
of the respondent as herein alleged are all to the prejudice 
and injury of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and mean¬ 
ing of the Federal Trade Commission Act. 

WHEREFORE, THE PREMISES CONSIDERED, the 
Federal Trade Commission on this 9th day of August, 
A. D., 1944, issues its complaint against said respondent. 

NOTICE. 

Notice is hereby given you, Edward P. Paul & Company, 
Inc., a corporation, respondent herein, that the 15th day 
of September, A. D., 1944, at 2 o’clock in the afternoon, is 
hereby fixed as the time, and the offices of the Federal Trade 
Commission in the city of Washington, D. C., as the place, 
when and where a hearing will be had on the charges set 
forth in this complaint at which time and place you will 
have the right, under said Act, to appear and show cause 
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why an order should not be entered by said Commission 
requiring you to cease and desist from the violations of the 
law charged in the complaint. 

You are notified and required, on or before the twentieth 
day after service upon you of this complaint, to file with 
the Commission an answer to the complaint. If answer 
is filed and if your appearance at the place and on the date 
above stated be not required, due notice to that effect will 
be given you. The Rules of Practice adopted by the Com¬ 
mission with respect to answers or failure to appear or 
answer (Rule IX) provide as follows: 

4 In case of desire to contest the proceeding the 
respondent shall, within twenty (20) days from the 
service of the complaint, file with the Commission an 
answer to the complaint. Such answer shall contain a 
concise statement of the facts which constitute the 
ground of defense. Respondent shall specifically ad¬ 
mit or deny or explain each of the facts alleged in the 
complaint, unless respondent is without knowledge, in 

which case respondent shall so state. 

• • • 

Failure of the respondent to file answer within the 
time above provided and failure to appear at the time 
and place fixed for hearing shall be deemed to author¬ 
ize the Commission, without further notice to respond¬ 
ent, to proceed in regular course on the charges set 
forth in the complaint. 

If respondent desires to waive hearing on the allega¬ 
tions of fact set forth in the complaint and not to con¬ 
test the facts, the answer may consist of a statement 
that respondent admits all the material allegations of 
fact charged in the complaint to be true. Respondent 
by such answer shall be deemed to have waived a hear¬ 
ing on the allegations of fact set forth in said complaint 
and to have authorized the Commission, without fur- 
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ther evidence, or other intervening procedure, to find 
such facts to be true. 

Contemporaneously with the filing of such answer 
the respondent may give notice in writing that he de¬ 
sires to be heard on the question as to whether the 
admitted facts constitute the violation of law charged 
in the complaint. Pursuant to such notice, the re¬ 
spondent may file a brief, directed solely to that ques¬ 
tion, in accordance with Rule XXIII. 


5 IN WITNESS WHEREOF, the Federal Trade 
Commission has caused this, its complaint, to be 
signed by its Secretary, and its official seal to be hereto 
affixed, at Washington, D. C., this 9th day of August, A. D., 
1944. 


By the Commission. 
(Seal) 


OTIS B. JOHNSON, 
Secretary . 


7 Answer and Motion to Dismiss. 

The respondent, Edward P. Paul & Company, Inc., by 
its attorney, Nathan L. Silberberg, for its answer to the 
complaint herein, respectfully: 

I. Admits the* allegations contained in Paragraph One. 

II. Admits the allegations contained in Paragraph Two, 
except that it denies that it “is now and for several years 
last past has been engaged in the importation * * • of 
lamps, porcelain and art ware • * * ” and further denies 
that its manufacturing processes consist merely of finish¬ 
ing the imported products “into marketable form by add¬ 
ing bases and ornaments of domestic material.” 

III. Denies i:he allegations contained in Paragraph 
Three, Paragraph Four and Paragraph Five. 
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8 IV. Admits the allegations contained in Paragraph 
Six but asserts, in addition thereto, that the statutes 
of the United States require that products of foreign origin 
be so marked and that respondent complied with said 
statutes. 

V. Denies the allegations contained in Paragraph 
Seven, Paragraph Eight and Paragraph Nine. 

VI. Asserts that the respondent has been engaged for 
a number of years in the manufacture and sale, to stores 
and to shops but not to the purchasing public, of electric 
lamps. That some of said lamps carried respondent’s name 
and the trade mark “Du Barry” which trade mark re¬ 
spondent has used on such lamps for upwards of 15 years. 

VII. Asserts that the china or porcelain portions of 
many of said lamps were formerly produced in England, 
France, Belgium, The Netherlands, Czechoslovakia, Yugo¬ 
slavia, Germany, Austria, Hungary, China and Japan and 
were formerly imported from said countries. That re¬ 
spondent represented on display cards sent to its customers 
that Du Barry porcelain was ‘ ‘ from the world over. ’ 9 That 
each of said pieces of porcelain bore the name of the coun¬ 
try of origin. That respondent formerly used these pieces 
of porcelain in the manufacture of some of its said lamps, 
drilling holes through the same for electrical conduits, in¬ 
serting the conduits and approved wiring, adding sockets, 
finials, plugs and shades, providing bases and, in some 
models, handles of metal, all of which said products were of 
American origin. That, of the cost to the respondent of 
the completed lamps, 75 to 90% consisted of American 
labor and materials. 

VIII. Asserts that respondent has in its catalog, dis¬ 
tributed to retailers and stores, used the terms “Imported 
Du Barry Porcelain” and “Imported Hand Decorated 

Du Barry Porcelain” to describe the porcelain por- 
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9 tion of said lamps. That respondent has at no time 
in any way indicated, represented or led any persons 
to believe that the complete lamps were of foreign manu¬ 
facture. 

IX. Asserts that respondent has used in its said catalog 
the statement, among others, that “Du Barry porcelain 
table lamps are nationally famous as reproductions of rare, 
original and French and English ‘old pieces’ • * *” as al¬ 
leged in Paragraph Three, and that this statement was 
wholly correct inasmuch as the lamps there referred to 
were, in fact, reproductions of French and English “old 
pieces” and were offered to the trade as such reproduc¬ 
tions, not as original “old pieces.” 

X. Asserts that on the Du Barry labels heretofore set 
forth, respondent included an abbreviation of its name, to 
wit, “EPPCO,” together with the words “New York,” 
“Paris,” and “London” during the years in which re¬ 
spondent maintained offices and plants in said places. That, 
in 1940, the spread of the Second World War compelled 
respondent to close its London and Paris establishments 
and that thereupon respondent discontinued use of the 
aforesaid label and substituted therefor one on which ap¬ 
peared only “New York” as its location. 

XI. Asserts that at no time did respondent attempt to 
conceal the name of the country of origin of the porcelain 
portions of said lamps but that said names were, in fact, 
at times covered or obscured in the process of manufactur¬ 
ing the completed lamp. That respondent informed the re¬ 
tailers to whom it sold as to the country of origin of the 
porcelain. 

XII. Asserts that the respondent has in the past import¬ 
ed candy dishes from some of the countries listed in Para¬ 
graph VII. That said dishes were sold by respondent with¬ 
out the addition thereto of any label or marking device 
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and without any obscurement or concealment of the 
10 name of the country of origin imprinted or marked 
thereon. 

XIII. That said candy dishes were ornamented with 
several patterns and that the design alleged in Paragraph 
Three to simulate the Royal Arms of the British Empire 
was not in fact the crest of that or of any other nation but 
was merely a copy of an original Lowestoft design. 

XIV. Asserts that respondent formerly converted some 
so-called imported candy dishes into jewel boxes by fashion¬ 
ing them into metal standards of domestic origin, the cost 
of which American materials and labor far exceeded the 
cost of the imported porcelain. 

XV. Asserts that respondent neither had nor exercised 
any control, by contract or otherwise, over retailers and 
stores to whom it sold any products nor did respondent in 
any manner or fashion influence or attempt to influence 
said retailers or stores in the manner or means of selling 
these wares to the purchasing public. 

XVI. Asserts that in the conduct of its business as 
aforesaid, respondent has adhered to the statutes of the 
United States, as referred to in Paragraph IV, and the 
official interpretations thereof. 

WHEREFORE, the premises considered, the respond¬ 
ent, Edward P. Paul & Company, Inc., herewith moves for 
a dismissal of the complaint filed against it. 

September 30,1944. 

EDWARD P. PAUL & COMPANY, INC. 

Respondent, 

43 West 13th Street, New York, New York. 
By: NATHAN L. SILBERBERG, 

Attorney for Respondent, 

1627 K Street, N. W., Washington 6, D. C. 
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15 Motion to Dismiss Complaint 

Respondent now renews its motion to dismiss the com¬ 
plaint herein, the Commission’s case having been closed on 
the 25th day of January 1945. 

Hearing of this motion at the earliest possible date is 
respectfully requested on the grounds set forth in the at¬ 
tached memorandum. 

February 12, 1945. 

NATHAN L. SILBERBERG, 
Attorney for Respondent, 

812 Atlantic Building, 

Washington 4, D. C. 


43 Motion to Quash Trial Examiner's Report. 

Now comes respondent, by Nathan L. Silberberg, its at¬ 
torney, and moves to quash the report of the trial examiner, 
dated September 17, 1945, on the grounds that said report 
deliberately and flagrantly violates Rule XX of the Commis¬ 
sion’s Rules of Practice and, in addition, includes a pur¬ 
ported exhibit which was never placed in evidence. 

Respondent demands an oral hearing before the Commis¬ 
sion on this motion and that all proceedings be stayed pend¬ 
ing its disposition. 

Dated: September 19, 1945. 

NATHAN L. SILBERBERG, 
Attorney for Respondent, 

812 Atlantic Building, 
Washington 4, D. C. 
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49 Order Denying Motion of Respondent to Quash 
Trial Examiner’s Report and Denying Re¬ 
quest for Oral Argument on the Motion. 

This matter coming on to be heard by the Commission 
upon the motion filed by respondent herein to quash the 
trial examiner’s report upon the evidence and upon re¬ 
spondent’s request for oral argument on the motion, and 
the Commission having duly considered said motion and 
the request, and the record herein, and being now fully ad¬ 
vised in the premises; 

IT IS ORDERED that respondent’s request for oral 
argument on its motion to quash the trial examiner’s re¬ 
port upon the evidence be, and the same hereby is, denied. 

IT IS FURTHER ORDERED that the motion to quash 
the trial examiner’s report upon the evidence be, and the 
same hereby is, denied, without prejudice to the right of 
the respondent to renew said notion at the time of final 
argument on the merits. 

By the Commission. 

0 C7. 2 S, t9tS - OTIS B. JOHNSON, 

Secretary. 


67 Order Denying Motions to Dismiss Complaint. 

The respondent having heretofore filed with the Com¬ 
mission certain motions for the dismissal of the complaint 
herein, and the Commission having denied said motions 
without prejudice to the right of respondent to renew them 
upon the final hearing of the case; 

And respondent having renewed said motions upon the 
final hearing of the case, and the Commission having again 
considered them and the record herein, and being now fully 
advised in the premises; 
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IT IS ORDERED that said motions be, and they here¬ 
by are, denied. 

By the Commission. 

(Seal) 

OCTll , l°)HL OTIS B. JOHNSON, 

Secretary. 


68 findings as to the Facts and Conclusion. 

Pursuant to the provisions of the Federal Trade Com¬ 
mission Act, the Federal Trade Commission on August 9, 
1944, issued and subsequently served its complaint in this 
proceeding upon the respondent, Edward P. Paul & Com¬ 
pany, Inc., a corporation, charging it with the use of un¬ 
fair and deceptive acts and practices in commerce in vio¬ 
lation of the provisions of that Act. After the filing by 
respondent of its answer to the complaint, evidence in sup¬ 
port of and in opposition to the complaint was introduced 
before a trial examiner of the Commission theretofore duly 
designated by it, and such evidence was duly recorded and 
filed in the office of the Commission. Thereafter, the pro¬ 
ceeding regularly came on for final hearing before the 
Commission on the complaint, answer, evidence, report of 
the trial examiner and the exceptions thereto, briefs in sup¬ 
port of and in opposition to the complaint, and oral argu¬ 
ment ; and the Commission, having duly considered the mat¬ 
ter and being now fully advised in the premises, finds 

69 that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its 

conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS. 

PARAGRAPH ONE: The respondent, Edward P. Paul 
& Company, Inc., is a corporation organized and existing 
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under and by virtue of the laws of the State of New York, 
with its office and principal place of business located at 
43 West 13th Street, New York, New York. Respondent 
is engaged in the importation, manufacture, sale, and dis¬ 
tribution of porcelain products, art ware and gift ware, 
which merchandise is sold by respondent principally to re¬ 
tail stores and gift shops for resale to the purchasing pub¬ 
lic. 

PARAGRAPH TWO: Respondent causes and has 
caused its products, when sold, to be transported from its 
place of business in the State of New York to purchasers 
thereof located in various other states of the United States 
and in the District of Columbia. Respondent maintains, 
and at all times mentioned herein has maintained, a course 
of trade in its products in commerce among and between the 
various states of the United States and in the District of 
Columbia. 

PARAGRAPH THREE: The principal medium em¬ 
ployed by respondent for advertising its merchandise is a 
catalog which is issued annually and distributed to some 
25,000 retail dealers throughout the United States. Among 
the articles of merchandise advertised in the 1941 catalog 
were certain porcelain candy boxes and table lamps. On 
page one of the catalog certain candy boxes were described 
by respondent as “Imported ‘Du Barry’ Porcelain”. On 
page seven of the catalog there appeared the following lan¬ 
guage as descriptive of certain lamps, “IMPORTED Hand 
Decorated ‘Du Barry’ Porcelain— ‘Du Barry’ Porcelain 
Table Lamps are nationally famous as reproductions of 
rare original French and English ‘old pieces’ * * 

70 Through the use of these statements respondent 
represented, directly or by implication, that the 
candy boxes in question were imported from France, and 
that the lamps in question were of French or British origin. 
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PARAGRAPH FOUR: These representations were er¬ 
roneous and misleading. Neither the articles nor any parts 
thereof were of French or British origin. Both the lamps 
and candy boxes, or the porcelain bodies thereof which 
constituted the principal portion of the articles, were in 
fact made in Japan and imported by respondent from that 
country into the United States. At the time the porcelain 
parts were imported there appeared thereon the words 
*‘Made in Japan” or 1 ‘Japan”. As a result, however, of 
the addition by respondent of metal bases and other parts 
made of domestic material the words disclosing that the ar¬ 
ticles were of Japanese origin were obscured from view, 
and when sold by respondent there were no visible marks 
on the articles informing dealers or the purchasing public 
that the articles originated in Japan. 

PARAGRAPH FIVE: There is a preference on the 
part of a substantial portion of the purchasing public for 
porcelain ware made in France and the British Isles and a 
prejudice against products manufactured in Japan. 

PARAGRAPH SIX: The use by respondent of the er¬ 
roneous and misleading representations herein set forth 
has the tendency and capacity to mislead and deceive a 
substantial number of retail dealers and members of the 
purchasing public with respect to the origin of respondent’s 
products, and the tendency and capacity to cause such per¬ 
sons to purchase substantial quantities of respondent’s 
products as a result of the erroneous and mistaken belief 
so engendered. The use by respondent of these 
71 representations serves also to place in the hands of 
uninformed or unscrupulous retail dealers an instru¬ 
mentality whereby such dealers may be enabled -to mislead 
and deceive the purchasing public with respect to the origin 
of respondent’s products. 

CONCLUSION. 

The acts and practices of the respondent as herein found 
are all to the prejudice of the public and constitute unfair 
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and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 

By the Commission. 

W. A. AYRES, 

(Seal) Chairman. 

Dated this 24th day of October, A. D., 1946. 

Attest : 

Otts B. Johnson, 

Secretary. 


72 Order to Cease and Desist 

This proceeding having been heard by the Federal Trade 
Commission upon the complaint of the Commission, the an¬ 
swer of respondent, evidence introduced before a trial ex¬ 
aminer of the Commission theretofore duly designated by it, 
report of the trial examiner and the exceptions thereto, 
briefs in support of and in opposition to the complaint; and 
oral argument; and the Commission having made its find¬ 
ings as to the facts and its conclusion that the respondent 
has violated the provisions of the Federal Trade Commis¬ 
sion Act: 

IT IS ORDERED that the respondent, Edward P. Paul 
& Company, Inc., a corporation, and its officers, agents, 
representatives and employees, directly or through any 
corporate or other devise, in connection with the offering 
for sale, sale and distribution of porcelain products, art 
ware and gift ware in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

73 

1. Using the legend “Imported—Du Barry”, or any 
other legends or words indicative of French origin, 
to designate or describe products made in whole 
or in substantial part in Japan, without clearly 
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disclosing such Japanese origin. 

2. Representing in any manner that products made 
in whole or in substantial part in Japan are of 
French or British origin. 

XT IS FURTHER ORDERED that the respondent shall, 
within sixty (60) days after service upon it of this order, 
file with the Commission a report in writing setting forth 
in detail the manner and form in which it has complied with 
this order. 

By the Commission. 

OTIS B. JOHNSON, 

(Seal) Secretary. 


74 Motion to Modify Order. 

The respondent moves this Commission that its order to 
cease and desist, dated October 24, 1946, be modified to 
state specifically what respondent is forbidden to do in its 
business. The order is too vague and indefinite to permit 
respondent to determine what may or may not be regarded 
as compliance, as the annexed memorandum sets forth. 

Oral hearing on this motion is requested. 

This motion is made without prejudice to respondent’s 
petition for a court review of said order. 

December 26, 1946. 

NATHAN L. SILBERBERG, 
Attorney for Respondent , 

812 Atlantic Bldg. 


85 Order Denying Motion to Modify Order to Cease 

and Desist. 


This matter coming on to be heard by the Commission 
upon the motion of respondent that the order to cease and 
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desist herein be modified, and the Commission having con¬ 
sidered said motion, the memorandum in support thereof, 
the answer of the Commission’s trial attorney, and the 
oral argument of counsel; 

And it appearing that said order to cease and desist does 
not prohibit the legitimate use by respondent of its trade 
name “Du Barry”; that said order does not prohibit re¬ 
spondent from representing truthfully that it has offices 
or plants in foreign countries; that said order does not 
prohibit respondent from representing truthfully that parts 
of its products are imported; and that the words “in sub¬ 
stantial part” in said order are sufficiently clear and defin¬ 
ite to enable respondent, acting reasonably and in good 
faith, to comply with said order, and that from a practical 
viewpoint and in the circumstances existing in this 
86 case it is not possible to make said order more 
definite or specific; 

And the Commission therefore being of the opinion that 
no necessity exists and no sound basis appears for the 
modifying of said order; 

IT IS ORDERED that said motion be, and it hereby is, 
denied. 

By the Commission. 

OTIS B. JOHNSON, 
Secretary . 


95 Testimony. 

Albert Arditti was thereupon called as a witness for the 
Commission and, having been first duly sworn, testified 
as follows: 

Direct Examination by Mr. Callaway: 

Q. Mr. Arditti, where do you live? A. I live 460 
West Walnut Street, Long Beach, New York. 
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Q. The respondent in this case is Edward P. Paul & Co., 
Inc., is it not? A. Yes, sir. 

Q. What position do you hold with them? A. Presi¬ 
dent. 

Q. How long have you been president? A. Since 1921. 
Q. You have been in active charge of the affairs of that 
concern since that time? A. That is right. 

Q. What kind of business is done by the Edward P. 
Paul & Co., the respondent? A. We are manufacturers 
and importers of glass, china, artwares, lamps and 
shades. 

96 Q. How big a business does the concern do? A. 
Oh, today about— 

Q. (Interposing) Roughly, I mean. I don’t mean ex¬ 
actly. A. $800,000. 

Q. Annually, do you mean? A. Annually. 

Q. Do you sell direct to the ultimate consumers? A. 
No, we don’t. 

Q. You sell to department stores and gift shops and 
places like that for resale to the ultimate consumers? A. 
That is right. 

Q. How large a section of the country does your busi¬ 
ness cover? A. Nationally; and we do export business, 
too. 

Q. And you do export business, too? A. Yes, sir. 

Q. Do you sell to stores all over the United States? 
A. All over the United States, yes, sir. 

Q. How long has the Edward P. Paul & Co. been in 
business? A. Since 1898. 

Q. And you have done nationwide business, at least, 
since you have been president? A. Always. 

Q. Perhaps considerably before? A. That is right. 

• • * 

97 Q. Mr. Arditti, I hand you a catalogue marked 
Commission Exhibit No. 1 for identification and ask 

you what that is? A. That is a catalogue. 
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Q. Of your company? A. Of our company. 

Q. "Was that the catalogue issued for the year 1941? 
A. For the year 1941, that is correct. 

Mr. Callaway: I offer this— 

The Witness: Not for the whole year, but just 
part of the year. 

By Mr. Callaway: 

Q. It was issued during the year 1941? A. Yes, sir. 
Mr. Callaway: I offer this in evidence. 

Mr. Silberberg: No objection. 

Trial Examiner Addison: Exhibit No. 1 received 
in evidence. 

• • # 

98 Q. Mr. Arditti, how was this catalogue distribut¬ 
ed, this Commission Exhibit No. 1? A. By mail. 

Q. Approximately how many copies were distributed, 
did it go all over the country pretty well? A. Yes. 

Q. How many copies? A. I believe about twenty to 
twenty-five thousand. 

Q. Twenty to twenty-five thousand? A. Yes, sir. 

Q. And was that sent to department stores and gift 
shops? A. Jewelry stores; everywhere. 

Q. All over the country? A. Yes, sir. 

Q. Offering your goods for sale to them and for the 

purpose of resale by them to the purchasing public? 

• * * 

99 The Witness: This catalogue has only wholesale 
prices. It is issued for the buyers only. 

Q. Issued and sent as any other wholesale catalogue? 
A. For the trade only. Sometimes you issue catalogues 

for the ultimate consumers. We don’t do that. 

• • • 

101 Q. Now, Mr. Arditti, I call your attention to No. 

D-3937 on the front of the catalogue, marked Com¬ 
mission Exhibit No. 1. Was that candy box sold by you? 
A. Yes, it was sold by us. 
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Q. Was it sold by you in interstate commerce? A. Yes. 
Q. As advertised there? A. That is right. 

Q. Where did that box come from originally, where did 
you get it from? A. This is an American product. 

Q. I understand, but where did you get it from origi¬ 
nally? 

• • * 

102 A. We got the china part—we imported it from 
Japan. 

• • • 

Q. Mr. Arditti, I show you a paper marked Exhibit 
3-A, 3-B, and 3-C for identification and ask you what that 
is? A. That is invoice from manufacturers in Japan to us. 
Q. To the Edward P. Paul & Co.? A. That is right. 

Q. Now, I notice on the front page No. 2081/2, two 
packages of candy boxes, maroon with floral. It that the 
same candy box? A. Yes; in unfinished state. 

Q. In an unfinished state? A. That is right. 

Q. Was the candy box when you received it from Japan 
decorated? A. It was decorated, yes, but was not finished. 

Q. What did your company do to that candy box after 
you received it? A. Our company mounted a metal base. 

Q. Did you fasten the metal base? A. There is in the 
box special compartment to fasten the metal base 

103 into the box. It was manufactured especially for 
mounting, and imported for mounting. The surface, 

the bottom of the box, is not glazed. So, you can not sell 
that box in unfinished state to the public. It has to be re¬ 
manufactured in this country. 

Q. Did the bottom of the box, as imported by you, have 
stamped on it “Made in Japan”? A. Positively. 

Q. And you say you fastened a metal base on that box? 
A. Yes, sir. 

Q. And with the metal base fastened on it, it did not 
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allow the “Made in Japan” to be seen, did it? A. No. 
This candy box was especially manufactured for the pur¬ 
pose of adding a metal base to the box. This box could not 
be offered to the public in the state that it was imported, 
because it was not a finished product. 

Q. But it was shipped to you as a candy box? A. It 

is a box, but it is not a finished box. 

• • • 

104 Q. Mr. Arditti, this invoice is an invoice from a 

Japanese firm to you? A. That is right. 

• • # 

105 Q. Which of the items shown on the paper mark¬ 
ed for identification as Commission’s Exhibits 3-A, 

3-B and 3-C, is the item marked D-3937 on Commission’s 
Exhibit No. 1, being your 1941 catalogue? 

Mr. Silberberg: Do you want to add “if any”? 
Trial Examiner Addison: Yes. 

The Witness: This item is not in the invoice, be¬ 
cause this is a finished item and this is only raw 
material. 

By Mr. Callaway: 

Q. That is your contention. But which of these items 
on Commission’s Exhibits 3-A, 3-B and 3-C for identifica¬ 
tion, did you use, we will put it, in making the candy box 
marked D-3937 in Commission’s Exhibit No. 1? A. I used 
as raw material— 

106 Q. WTiich one? A. D-3937, the last line on the 
invoice. 

Q. It is marked even D-3937 on there? A. Surely. 

Q. So it corresponds to your catalogue? A. Positively. 
Q. In other words, the shipment invoice from Japan 
bears the same number as you carried in your 1941 cata¬ 
logue? A. Because this is our own numbers; this is not 
Japanese numbers. 



22 


Q. I see. A. In other words, when we design a box we 
send the design with our own numbers to Japan for the 
raw material and then we design the base in this country. 
We put in the base the same number. So, we give the 
Japanese manufacturer our sales number and not the raw 
material number. 

Trial Examiner Addison: Would that same thing 
be true throughout the invoice? 

The Witness: Exactly. It is all unfinished pro¬ 
ducts. 

Trial Examiner Addison: That is, where the 
number occurs in the catalogue you would have a 
corresponding number on that invoice? 

The Witness: Every raw material part of a box 
is given the same number when the designer finishes 
that item. When it is in the crude state we give it 

107 a number and then we give it a number to represent 
the decoration. The letter “D” represents the de¬ 
coration. The raw material base is given the same 

number exactly as the box. 

* « * 

The Witness: Even the case numbers we give out 
come from New York, because we have for our own 
warehouse a number, and we give it to them to put 
on it. A manufacturer of raw material has absolute¬ 
ly nothing to do with numbers, because it is our own 
creation. 

By Mr. Callaway: 

Q. And that same 3937-D was carried into your 

108 1941 catalogue, in evidence as Commission’s Exhibit 
No. 1 ? A. I want to explain one thing here. You 

see this (indicating), you see this “D” over here that they 
use in the catalogue has nothing to do with the “D” over 
here, because “A” means this number over here, the line. 
“A” refers to 6073; “B” refers to 3581; “C” refers to 
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3584, and so on, vour Honor, and has nothing to do with the 
particular number. This is just a coincidence. 

Q. So, then, you got 144 of 3739-D? A. That is right. 
“D” means decoration, but has nothing to do with the 
number over here. 

Q. Then you got 288 pieces of No. 3937-B? A. Yes; 
but it has nothing to do with the catalogue. This “C”, 

“A”, “B”, and “D” refers to decorations. 

• • * 

Q. Now, you say those A, B, C and D refer to 

109 different types of decorations? A. That is right. 

Q. But it is the same number as you carry in 
your catalogue as 3937? A. Exactly. I explained to you 
before that this is our own number, and it has nothing to 
do with the manufacturer or finished product. 

Q. And all of these marked 3937, A, B, C and D had the 
bases and other parts of the metal added and were sold as 
your 3937-D in your 1941 catalogue? A. “D” only iden¬ 
tifies the picture, and has nothing to do with the number. 

Q. Tell me about the addition of this base. I believe 
you said that these articles were made to your own speci¬ 
fications? A. Exactly. 

Q. They were ordered to your own specifications? A. 
Yes. 

Q. When they came they had an unglazed bottom, is that 
correct? A. Part of unglazed bottom. 

Q. Stamped “Made in Japan”? A. Yes. 

Q. You fastened a metal base on to those boxes which 
concealed the fact that it was made in Japan, is that right? 
A. But— 

110 Q. Of course, I know you don’t construe it for 
that purpose, but did it? A. We imported this part 

to remanufacture it just as you would import a piece of 
cloth to make into a suit. 

Trial Examiner Addison: Don’t argue. Was the 
name, “Made in Japan”, visible? 
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The Witness: It was not obliterated, but was ob¬ 
scured in the process of manufacture. 

By Mr. Callaway; 

Q. Now, then, tjie retail store to which you sold these 
candy boxes could not see that “Made in Japan’’ when 
they got the product, could they? A. It was an American 
product. 

Q. And the purchaser who might have purchased that 
candy box from the retail store to which you sold it could 
not see that “Made in Japan”? A. But they didn’t buy 
the china; they bought a box. 

Trial Examiner Addison: By that answer you 

mean they could not see it? 

• • • 

The Witness: They could not see it because it was 
done in the process of manufacture, but it was not 
done intentionally. 

• • • 

111 Q. But it w r as covered up in the base? A. Posi¬ 
tively. It was meant to be covered up in the base 
when it was purchased originally. 

Q. What else*beside the bottom, the base of the candy 
box, did your company add to these candy boxes? A. 
Well, we had to grind the tops. Some of the tops didn’t 
fit. We had to grind them in this country. 

Q. What could the candy box be used for in the state in 
which you sold it that it could not be used for as originally 
imported from Japan? 

• • • 

The Witness: In the first place, the candy box 
could notetay on a level on the floor. 

Trial Examiner Addison: Would have had holes 
in the bottom? 

The Witness: It had a hole in the bottom so it 
couldn’t stand straight. You see, this is not the 
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Trial Examiner Addison: This isn’t a place for 
argument. 

By Mr. Callaway: 

Q. It was obscured? A. You cannot build a lamp un¬ 
less you do it. 

Mr. Silberberg: Just answer the question. 

The Witness: It was obscured in the process of 
manufacture. 

By Mr. Callaway: 

Q. Were the porcelain portions decorated when you 
received them from Japan? A. Yes, they were decorated. 

Q. Did your company receive additional orders for cus¬ 
tomers in states other than New York for these lamps and 
candy dishes, and ship them to such customers pursuant 
to their orders ? 

* * • 

140 The Witness: I said we did it. We shipped to 

every country also. 

• • • 

145 Q. The 6001 and 6006, the parts that came from 
Japan, what did you have to do to them? A. We 

had to manufacture a metal base. Then we had to manu¬ 
facture a metal arm. Then we had to polish that base. 
After we polished it, we brushed it. Then we put on an 
acid solution. We plate them with Rogers gold plating. 
Then we had turnings made especially for the lamps; spe¬ 
cial washers for the lamps. Then we use an American 
made socket, and an American made insulated wire, ap¬ 
proved by the Underwriters. Then we purchase a harp. 
Then we buy a part of finial, which is a wooden part, 

146 then we have to buy another part which is a brass 
turning. We have to assemble this together. 

Then we have to buy silk or rayon; buy lining, buy tape; 
and manufacture hand sewn shade on a metal frame. 

Q. You don’t have any of those lamps in stock? A. 
No more. 


• * * 
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Q. I hand you lamp base marked Commission’s Exhibit 
No. 9. I believe that came from England, did it not? A. 
That is right. 

Q. Did it come from England in that condition? A. 
That is right. 

Q. Is that similar to the condition of these lamps that 
came from Japan? A. Some were similar and some were 
in three parts. That is not a lamp base. It is a lamp part. 
Q. In other words, some that came from Japan, of 
which we have no physical exhibits, came in the same 

147 condition as this one did from England? A. That 
is right 

Mr. Callaway: Just for the benefit of the Com¬ 
mission, I offer that in evidence. 

Mr. Silberberg: I have no objection to its admis¬ 
sion in evidence, disregarding, of course, the two 
adhesive labels which have been attached thereto. 

The Witness: I want to correct one thing. We 
never used this label, “British delivered the goods.” 
We always took them off. 

Trial Examiner Addison: Received without ob¬ 
jection, 'with the understanding that the adhesive 

tapes are not a part of the exhibit. 

• • • 

Q. Mr. Arditti, did the word “imported” when refer¬ 
ring to those kind of articles, carry the meaning to many 
people of something fine or high-grade? 

Mr. Silberberg: I object to that question. What 

148 meaning they may carry to people, millions of people 
in the United States, I don’t think this witness is 

qualified to answer. 

• • • 

149 Trial Examiner Addison: What he says appeals to 
me there, that is an article is as much imported when 

it comes from Japan or France or England. 

• • • 


Q. Does a substantial portion of the purchasing pub- j 
lie have a preference for goods made in England or j 
Prance? 

* « • 

I 

150 The Witness: In my own field? 

Q. All right. A. No. j 

Q. Why do you use this language then on page 5 in re- j 
ferring to Boyal Fenton Staffordshire, “Now, more than j 
ever, with conditions as they are, the desire to buy some- ! 
thing British is more prevalent than ever, for it tends in | 

some small measure to help Britain buy American”? 

• • • 

151 The Witness: I will testify to that. 

In 1941, the public of the United States preferred ! 
to buy British made goods in order to help Britain 
in the war. 

i 

Q. Then, there was in 1941 a substantial portion of the 
purchasing public in the United States that preferred | 
British made goods? A. No; just for sympathy’s sake, j 
It was for goods finished entirely and not partly manu- ! 
factured, that would help the war effort in England. 

Q. A good grade of porcelainware is made in England, 
is it not? A. Yes, but the finest grade is made in Japan. 

Q. It is a good grade, is it not? A. The best grade is ! 
made in Japan. 


153 Leland S. McCarthy was thereupon called as a 
witness for the Commission and, having been first I 
duly sworn, testified as follows: 

I 

Direct Examination by Mr. Callaway: | 

Q. Where do you live, Mr. McCarthy? A. 1747 Crest- 
■wood Drive, Northwest, Washington, D. C. 
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Q. In what business are you engaged? A. In the mer¬ 
cantile business. 

154 Q. With what concern? A. Woodward and 
Lothrop’s. 

Q. What is your position or connection with Woodward 
and Lothrop’s? A. I am Division Merchandising Mana¬ 
ger in charge of the home furnishing division of the store. 

Q. How long have you been connected with Woodward 
and Lothrop? A. A little over 21 years. 

Q. How long have you been in the present position that 
you are now in? A. Five years, approximately. 

Q. What are your duties in connection with your pre¬ 
sent employment? A. General supervision over the ac¬ 
tivities of the buyers of the respective departments in the 
home furnishing group; controlling the expenditures, that 
is, for the purchase of merchandise; and working with 
them on promotion ideas; and general departmental con¬ 
trol. 

Q. What size store: is Woodward and Lothrop in rela¬ 
tion to the other stores in Washington? A. Well, I would 
say, from all the information I have, it is the largest store 
in Washington from the standpoint of volume in dollar- 
sales. 

155 Q. It is a flepartment store? A. Department 
store. 

Q. And among other items sold in that department 
store are porcelain ware and lamps and items of that kind 
sold? A. That is correct. 

Q. What about th*e customers of Woodward and Loth¬ 
rop. Do they pretty well come from one locality, or do 
they come from pretty well over the country? A. They 
come from all over the country, not only the United States, 
but all of its territories, and foreign countries too, because 
of the fact this is the capital city of the United States. 

Q. Since you have been in the position that you are 
now in, have your duties brought you in contact with cus- 
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tomers of Woodward and Lotlirop purchasing lamps and 
porcelain? A. They have. 

Q. From your experience with customers of the store, 
and from the statements of customers heard by you, can 
you state whether or not a substantial portion of the pur¬ 
chasing public has a preference for imported goods of this 
kind? 

Mr. .Silberberg: Wait just a minute. I object to 
that portion of the question which deals with what 
customers may have said to this witness. 

Trial Examiner Addison: Have your duties, 
during the history of your work, included the sales of 
goods to consumers? 

156 The Witness: I have not actually sold goods. 
I have been in the presence of sales being made. 

Trial Examiner Addison: And in charge of sales¬ 
men? 

The Witness: In charge of salesmen in the ca¬ 
pacity of floor manager at one time in this store a 
number of years ago before going into the merchan¬ 
dising end of the business. 

Trial Examiner Addison: The answer will be re¬ 
ceived over the objection, and exception noted. 

• * • 

157 Q. Now, let me give it to you again. 

From your experience with customers in the store, 
and from statements of customers heard by you, can you 
state whether or not there is a substantial portion of the 
purchasing public that has a preference for imported goods 
of this kind, referring to lamps, and porcelain? A. I can 
say yes. 

Q. Can you state, from you experience with customers 
of the store, and from statements of such customers heard 
by you, whether or not a substantial portion of the purchas¬ 
ing public has, since 1941, and even perhaps before that, 
had a prejudice against products manufactured in Japan? 
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Mr. Silberberg: I, of course, object to that ques¬ 
tion. That question drags in everything. I am sur¬ 
prised the League of Nations isn’t mentioned in 
there . I don't see how a witness can answer it if 

counsel can’t follow it without reading it. 

• • • 

158 Trial Examiner Addison: Have you had custo¬ 
mers to refuse your goods, assigning as reasons for 
their refusal that they were made in Japan? 

The Witness: Yes, sir. 

159 Mr. Silberberg: When? 

The Witness: Since the w T ar, since Pearl Harber. 

# • • 

Trial Examiner Addison: As I understood his 
answer, it seems to imply that certain objections did 

160 not apply before the war, but does exist today. 

The Witness: No, sir. That is not correct. 

By Mr. Callaway: 

Q. Did such a prejudice on the part of a substantial por¬ 
tion of the purchasing public exist prior to 1941? A. I 
would say yes. 

Mr. Silberberg: I object to that. 

• • • 

Trial Examiner Addison: Objection overruled, 
and exception noted. 

By Mr. Callaway: 

Q. Can you state from your experience with customers 
of the store, and from statements of such customers heard 
by you, whether or not a substantial portion of the purchas¬ 
ing public has a preference for porcelain ware or lamps 

made in France or the British Isles? 

• • • 

162 Trial Examiner Addison: This question is: Do 
your customers demand goods made in France and 
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England? The answer will be received over ob¬ 
jection, and exception noted. 

# • * 

The Witness: I can say yes, from my experience 
with contacts with customers in the store, and also 
customers out of the store, as regards this particu¬ 
lar subject. 

By Mr. Callaway: 

Q. Go ahead and elaborate on it in any way you might 
desire. 

* # • 

The Witness: My experience in handling orders, 
and knowing the records of merchandise purchased 
163 from England and France and other foreign coun¬ 
tries, satisfies me that there is a demand for that 
type of merchandise because of the sales and con¬ 
stant reorders. And my experience in talking with 
customers in the store personally, in addition to re¬ 
ports coming to me from people under my supervi¬ 
sion— 

Mr. Silberberg: (interposing) This again is go¬ 
ing too far. The reports coming to this executive. 

The Witness: I will qualify that. A report com¬ 
ing to me would be a report of questions whether cer¬ 
tain merchandise should or could be brought out of 
the warehouse and put on sale. 

Mr. Silberberg: Question raised by one of your 
employees in writing? 

The Witness: Personally coming to me and ask¬ 
ing me the question. 

# • • 

Trial Examiner Addison: Objection overruled. 
An exception noted. 

The Witness: I "will finish that. 
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By Mr. Callaway: 

,Q. I think, Mr. McCarthy, so far as what has 

164 been reported to you by other employees of the store, 
I don’t 'believe that would be competent, but from 

your own knowledge in coming in contact with the custo¬ 
mers of the store, not that you are selling them, particular¬ 
ly, but being present when they were sold, but if a store em¬ 
ployee comes to you, or any other contact you might have 
had with them personally. A. This specific case I was 
about to speak of was a case w’here a customer wanted to 
buy a little child’s tea set, some of which we had, but had 
taken off sale before, because of the general feeling of the 
store against Japanese merchandise, and these goods were 
in the warehouse. 

Mr. Silberberg: When was this? 

The Witness: I can’t give you the exact date. 

Mr. Silberberg: I mean what year? 

The Witness:: It was 1941. 

Mr. Silberberg: Before or after Pearl Harbor? 

The Witness: I can’t give you the exact date, but 
it was before Pearl Harbor. I can definitely say 
that. 

And this customer was very anxious to have this 
little tea set for her little girl, and the buyer broke 
down and wondered whether he should let her have 
it, but he couldn’t do that without getting my author¬ 
ity to take it out of the warehouse. 

I was called to the store, and explained to the 
customer that we could not sell it, and were not going 

165 to sell any Japanese merchandise until conditions 
changed, and i;hat satisfied her. 

I did talk to the customer and she said, after she 
found out it was made in Japan, that she did not 
want it, that she would have to satisfy her child an¬ 
other way. 
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Mr. Silberberg: This entire answer, every part 
of it, is over my objection. Is that understood? 

Trial Examiner Addison: Yes, sir. 

By Mr. Callaway: 

Q. Now, in regard to porcelain ware made in France 
and the British Isles. Has Woodward and Lothrop sold 
any porcelain or lamps made in France or the British Isles, 
either before 1941 or since 1941? A. Yes. 

Q. What was the experience with the sale of them? 
Did they sell good? 

Mr. Silberberg: I object to the form of that ques¬ 
tion. Did they sell good? What does good mean? 

Trial Examiner Addison: I interpret it as mean¬ 
ing were they in demand. 

Mr. Callaway: That is what I mean. 

The Witness: There is a demand. There always 
has been a demand for porcelain ware; for lamps 
or china. 

By Mr. Callaway: 

166 Q. Made in France and the British Isles? A. 

Made in France and in Great Britain. 

* * * 

CROSS EXAMINATION by Mr. Silberberg: 

Q. Mr. McCarthy, do you have anything in the way 
of buying experience of your own in the field of lamps or 
porcelain? 

Mr. Callaway: If your Honor please, I will object 

to that. I will object while some of it is being done. 

• • • 

167 Trial Examiner Addison: I certainly don’t want 
to handicap any legitimate credibility. The answer 
will be received over objection and exception noted. 

The Witness: My experience in that connection 
has been that I have been in the company of buyers 
in making purchases, but I actually do not write the 
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order and make the purchase. I do sign the order. 

By Mr. Silberberg: 

Q. Does that experience qualify you to identify various 
types of porcelain and lamps? A. It does not. I am not 
a technical expert. 

168 Q. When I show you Commission’s Exhibit No. 9, 
which has been offered in evidence as a portion of 

lamp, can you identify the country of origin? 

Mr. Callaway: Of course his last answer disquali¬ 
fied him on that point, and he is not offered on that 

point. So, I object to the question being asked him. 

* • • 

169 Trial Examiner Addison: The answer will be re¬ 
ceived over objection and exception noted. 

# # * 

The Witness: The answer is No. I can’t iden¬ 
tify it because I am not a technical expert. 

* * * 

170 Q. How are they identified? A. They are iden- 

171 titled by certain markings on merchandise. Where a 
buyer has been in business for many many years he 

can tell by the type of merchandise and general design and 
decorations, and so forth. That is entirely out of my line, 
however. 

Q. Mr. McCarthy, how long did your store handle mer¬ 
chandise which originated in Japan? A. I couldn’t an¬ 
swer that question. It was before I went to work there. 

Q. When was it stopped? A. It was stopped some 
time, as I recall, during the year 1941. 

Q. By order of yourself? A. By order of management. 

Q. All merchandise originating in Japan? A. And 
Germany and Italy. 

Q. In 1941? A. Yes. 


• • • 
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172 Q. If you know, did your company ever handle 
merchandise from the Edward P. Paul & Co., Inc! 

A. Not to my knowledge. I am not saying they did not 
handle it. I don’t know whether they handled it or not. 

Q. When you speak, Mr. McCarthy, of a prefer- 

173 ence for porcelain manufactured in the British Isles 
and France—I believe you testified there was such 

a preference! A. Yes. 

* # * 

Q. As I understand it, you testified a substantial por¬ 
tion of the purchasing public does have preference for 
English and French porcelain and items of that kind! A. 
Yes. But your idea of ‘ ‘ substantial ’ ’ may be different from 
mine. 

Q. You testified there was! A. There is a large num¬ 
ber, yes. 

Q. How far back has there been that preference, within 
your knowledge! A. As far back as I go in the business. 

Q. Since 1920! A. I went to the store in 1923, and 
there has always been a demand for those goods to my 
knowledge. 

# * * 

174 Mr. Silberberg: I offer in evidence this certified 
copy of certain import records, compiled by the De¬ 
partment of Commerce and certified to as being cor¬ 
rect by the Department of Commerce. 

Mr. Callaway: I object to it. That hasn’t any 
bearing on this case. I don’t know anything about 
the records. 

• • • 

175 Trial Examiner Addison: The Examiner is un¬ 
willing to say categorically that it doesn’t have some 

176 bearing, and accordingly it will be received over ob¬ 
jection and exception noted. 

• # * 
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Q. Mr. McCarthy, I show you Respondent’s Exhibit 
1-A to 1-D, inclusive, the records of the Department of Com¬ 
merce for imports of china and porcelain, vitrified and non¬ 
absorbent, and direct your attention particularly to column 
536.52, and ask you to look at those records. A. What do 
you want me to look at them for? 

Q. To see the volume of imports from various countries. 
A. You want me to take time to go down country by coun¬ 
try? 

Q. Just three countries, Japan, Great Britian and 
France. A. All right. 

# # • 

177 Q. Based upon these figures, which you have just 
examined, for the fiscal year 1939, Mr. McCarthy, 

would you still say there was that time a substantial prefer¬ 
ence for porcelain from France and England and a preju¬ 
dice against Japanese goods? A. Well, am I supposed to 
testify as to what my opinion of this would be or my ex¬ 
perience? I testified as to our experience in our store. 

Q. I will ask you whether these figures change your 
opinion at all? A. No. 

Q. In the face of the fact that three and one-half million 
dozens out of a total of three million eight hundred thou¬ 
sand dozens, in other words all but three hundred thousand 
dozens, pieces of porcelain imported into this country in 
1939 came from Japan, you still say there was a prejudice 

against those goods from Japan? 

• • * 

178 The Witness: I answered that. I said it didn’t 
change my opinion, because my opinion is based 
upon my experience in our store on our type of mer¬ 
chandise. 

By Mr. Silberberg: 

Q. I also show you figures for the fiscal year 1940 in the 
same category. A. All right. 
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179 Q. Does that change your opinion as to the prefer¬ 
ences or prejudices of the American purchasing pub¬ 
lic for porcelain ware? A. No. 

Q. And I show you, sir, the figures for the fiscal year 
1941, in the same category, the last available year, and ask 
you whether you still feel that there was a preference for 
French goods any year when only 500 dozen pieces 
were imported in this country from France? A. In our 
store, in my experience, yes. 

Q. Have you dealt directly with customers at any time 
in your career? A. I have. 

Q. When was the last time you actually did selling? 
A. Selling? 

Q. Yes. A. I haven’t done any selling. 

Q. You never have done any selling? A. I wouldn’t 
say I have never done any selling. "When I first went there 
to train I sold in the Neckwear Department. 

Q. Do you carry any finished lamps, complete lamps, 
imported from any country? A. At the present time? 

Q. At the present time. A. Lamps are made 

180 completely finished over in some other country? 

Q. Yes. A. Not to my knowledge. 

Q. Did you ever carry any? A. Not to my knowledge. 

Q. Do you know of any lamps made completely in foreign 
countries? A. Not to my knowledge. 

Mr. Silberberg: That is all. 

RE-DIRECT EXAMINATION by Mr. Callaway: 

Q. What parts were made in foreign countries? A. 
The vases and bases. In other words, the rest of the work, 

the wiring, and so forth, was done in this country. 

• • • 
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Albert Arditti was thereupon re-called as a witness 
for the Commission, and, having been previously 
181 sworn, testified as follows: 

Cross Examination by Mr. Silberberg: 

• • • 

183 Q. I show you Respondent’s Exhibit No. 3 for 
identification and ask you to describe it. A. That 

is a box which we imported in unfinished state for remanu¬ 
facturing purposes to be mounted on a metal base, that 
would be mounted with a metal base with a knob and screw. 

Q. The projection from the bottom of this was placed 
there for what reason? A. Just for the mounting pur¬ 
poses. 

Q. Were these sold or offered for sale through any of 
your outlets in this condition? A. No. 

Mr. Silberberg: I offer in evidence Respondent’s 
Exhibit No. 3. 

Mr. Callaway: I object to it. 

Trial Examiner Addison: As I understand it, 
they were offered for sale throughout the United 

184 States in the finished condition? 

The Witness: Yes, sir. 

• • • 

185 Mr. Silberberg: I have got to cross examine those 
same witnesses. 

Mr. Callaway: He can certainly cross examine 
them without these things. 

Mr. Silberberg: I don’t want counsel to limit my 
cross examination in the future. He has tried to 
limit it in the past. 

• • • 

186 Trial Examiner Addison: Received over objec¬ 
tion and exception noted. 

• * • 
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Q. I show you Respondent’s Exhibit No. 4 for identifi¬ 
cation and ask you whether this is the type of base which 
was manufactured in your plant for mounting on candy 
boxes, such as Respondent’s Exhibit No. 3? A. This is the 
exact base with the word “lamp” on the bottom. That is 
the only difference. 

Mr. Silberberg: I offer in evidence Respondent’s 
Exhibit No. 4. 

Trial Examiner Addison: Is there objection? 

Mr. Callaway: Yes, it is not the same thing at 
all. 

Trial Examiner Addison: Received over objec¬ 
tion and exception noted. 

• • • 


187 Beverly C. Beach was thereupon called as a wit¬ 
ness for the Commission and, having been first duly 
sworn, testified as follows: 

Direct Examination by Mr. Callaway: 

Q. Mr. Beach, where do you live? A. I live at 3507 
West Place N. W. 

Q. In Washington, D. C.? A. Yes, sir. 

Q. How long have you lived in Washington, D. C. A. 
I have been in Washington for 20 years. 

Q. What business are you engaged in, Mr. Beach? A. 
I am a lieutenant in the Police Department. 

Q. How long have you been with the Police Depart¬ 
ment? A. 19 years and nine months. 

Q. Been with the Police Department 19 years and nine 
months? A. Yes, sir. 

Q. Mr. Beach, were you subpoenaed to be here as a 

witness today? A, I was. 

• • • 
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188 Q. Now then, Mr. Beach, I want to show you page 
7 of Commission’s Exhibit No. 1, with particular 
reference to the lamp numbered 6006 and 6001, and I ask 
you to read what is written on that page, descriptive of 
those lamps, and I believe No. 6001 is identified as “B” in 
the picture and 6006 is “C” in the picture, and ask you 
if you saw the lamps— 

Mr. Silberberg: (Interposing) May I suggest you 
let him read it first? 

By Mr. Callaway: 

Q.—and ask you if you saw lamps advertised in the man¬ 
ner in which they are advertised in that catalogue what 
would be your first impression as to the country of origin 
of those lamps? 

Mr. Silberberg: I object. 

Mr. Callaway: If there is going to be objection, 
let’s let the witness go out. 

Mr. Silberberg: I don’t want him to leave. 

Mr. Callaway: I would like for him to leave. 

Mr. Silberberg: If there is going to be something 

brought out in the argument which this witness has 

no right hearing, I would like to know what it is. 

# # • 

190 Trial Examiner Addison: The Examiner be¬ 
lieves that question is a question preeminently fitted 
not for a member of the general public but to go to a 
dealer who had bought goods from respondent. There 
is enough doubt in the Examiner’s mind as to whether 
the question comes under the portion of the complaint 
quoted by Commission counsel to keep the Examiner 
from saying categorically that that answer to that 
question has no probative value whatever, and there¬ 
fore the answer will be received over objection and 
exception noted. 


• • • 
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191 The Witness: My answer would be that these 

lamps originated in France. 

• • * 

193 Q. Now, I show you on the front of Commission’s 
Exhibit No. 1 an item marked 3937, advertised as 

imported Du Barry porcelain, and I want to ask you if you 
saw that item advertised in a store as imported Du Barry 
porcelain candy box, from what country would you think 
that candy box originated? 

Mr. Silberberg: If your Honor please, I object 
to that question, on the following grounds: The wit¬ 
ness this morning testified that the words “Du 
Barry” were not used on candy boxes or anything 
other than lamps. So, there is nothing whatever 
either in the record as at present or any proposed tes¬ 
timony, of which I have knowledge, which would en¬ 
able counsel to say that he can put in proof that this 
candy box was sold under a Du Barry label or with a 
Du Barry marking. 

* * * 

194 Trial Examiner Addison: Same ruling. 

* * # 

A. You asked me to look at this catalogue and read 
the words “imported Du Barry porcelain”, and where it 
refers to the candy box, giving a number and the picture 
here, I am asked to state in my opinion where that box 
might originate? 

Q. That is correct. A^ From the picture there I 
couldn’t definitely state. I would be in serious doubt at 
first impression. 

Q. Doubt between which countries? A. As a first im¬ 
pression, I would undoubtedly assume that it was for¬ 
eign, that it was imported. Looking at it now, 

195 as a first impression, I wouldn’t be able to say defi¬ 
nitely. 
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Q. Would you be undecided between one or two coun¬ 
tries? A. Yes, I would. 

Q. Which countries? A. France or England. 

Mr. Silberberg: My objection runs through this 

entire line of testimony. 

* • • 

198 CROSS EXAMINATION by Mr. Silberberg: 

Q. Lieutenant, have you ever purchased a lamp? 
A. Not that expensive. The lamps I have purchased have 
not been of that pattern, I should say. We usually buy 
the floor lamp type variety or table lamp made of metal. 
I don’t think there is a lamp in my house that is made of 
porcelain. 

Q. I suppose your wife does most of the buying 

199 in that line, like mine does? A. That is true. 

• • • 

Q. Are you familiar with Underwriters Laboratory 
Certificates? A. Yes. 

200 Q. And you know that is an indication of Ameri¬ 
can manufacture of at least the electrical portion, is 

that right? A. It shows that the plans and specifications 
have been approved by the Underwriters. 

Q. As a fire precaution? A. That is right. 

• * • 

Q. I show you Respondent’s Exhibit No. 5 for identi¬ 
fication, and ask you to examine that lamp, which is com¬ 
plete except for the shade and the bulb— 

* * * 

202 Q. Looking at that lamp, with the label thereon, 
would you have any opinion as to the country in 
which that was manufactured? A. That lamp looks like it 
has a dual personality to me. The fixture in the top and the 
cord and the plug seem to be standard American fixtures, 
and yet the body of the lamp seems to be of imported 
variety. 
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Q. Have you any opinion as to the country of origin as 
to the body? A. I believe this (indicating) suggests 
France. 

Q. Referring to what? A. Referring to the contour. 

Q. Referring to the pictorial design? A. Yes. 

Q. Would you be surprised to know that the porcelain 
portions of this lamp came from Czechoslovakia, and 

203 the balance of it, the metal, the assembly, and the 
electrical portions, were made in this country? A. 

No. 

• • * 

Q. I show you Respondent’s Exhibit No. 6 for identifi¬ 
cation and ask you to examine that. A. I would say that 
what I testified in regard to the other lamp would in all 
probability be my testimony in regard to this lamp. 

Q. As to the porcelain part of this lamp would you 
venture a guess as to the country of origin? A. In that 
case you have got me. 

Q. Would you be surprised, sir, to know that the por¬ 
celain portions from this lamp were made in France and 
the metal portions, the joiners, the base, and the shade, 
and electrical equipment, were made in the United States? 

A. That would not surprise me. 

* • • 

204 Mrs. Florence Carroll was thereupon called as a 
witness for the Commission and, having been first 

duly sworn, testified as follows: 

Direct Examination by Mr. Callaway: 

Q. Mrs. Carroll, where do you live? A. 415 Quincy 
Street, N. W. 

Q. Washington, D. C.? A. Yes, sir. 

Q. How long have you been living in Washington, D. C. ? 
A. All my life. 

Q. Mrs. Carroll, are you a housewife? A. Yes, I am. 
However, I am employed at the American Red Cross at the 
same time. 
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Q. Mrs. Carroll, I show you on page 7 of what has been 
marked as Commission’s Exhibit No. 1, and with particu¬ 
lar reference to lamps No. 6006 and 6001, and ask you to 
read what is written on that page, descriptive of the lamps, 
6001 being identified as “B” in the picture, and 6006 as 
“O” in the picture, and ask you if you saw the lamps there 
advertised in the manner they are advertised in that cata¬ 
logue, if you saw those lamps in a store advertised in the 
manner as advertised in that catalogue, what would be your 
first impression as to the country of origin? 

Trial Examiner Addison: It will be assumed that 

205 the respondent will make the same objection to the 
same questions propounded to the preceding witness 
and the same ruling. 

By Mr. Callaway: 

Q. Now, go ahead. A. Well, looking at it, the fact it 
says, “Imported and decorated Du Barry porcelain,” my 
first thought would be that it is probably a French type of 
lamp. I have always associated the word “Du Barry” 
with France. My first thought is this would definitely be 
an imported lamp and a reproduction of an old antique. 

Q. Imported from what country? A. I would think it 
would be from France, because it is Du Barry. I don’t 

know Du Barry in any other form. 

• • * 

206 Q. Now, then, I show you what is numbered as 
3937 on the front of Commission’s Exhibit No. 1, and 

call your attention to the wording there, “Imported Du 
Barry Porcelain,” being shown as a candy box, the candy 
box being pictured above there— A. (interposing) I still 
think it should be imported, unless it said— 

Q. (interposing) If you saw that item in the store as 
imported Du Barry porcelain, from what country would 
you think the candy box originated? A. I still think 
France. 


• • • 
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207 CROSS EXAMINATION by Mr. Silberberg: 

Q. You shop in what department stores down¬ 
town? A. Most of them. I shop at all of them. I don’t 
think there are any exceptions. 

Q. You have bought lamps, I assume, in Washington? 
A. No porcelain lamps. I haven’t anything like that. I 
usually have a floor lamp. 

Q. Do you have any table lamps? A. No. 

Q. You have seen them? A. Yes. 

Q. You, in reading what counsel showed you, empha¬ 
sized the words “reproductions of old pieces.” A. That 
is right. 

Q. What would that mean to you? A. It would mean it 
would be a copy of an antique. 

Q. And you also said that your first blush opinion was 
that came from France? A. I would say it came from 
France. 

Q. You have never seen a catalogue of this kind, have 

you? A. No, I haven’t. 

• • • 

208 Q. You are accustomed to seeing advertisements 
such as Respondent’s Exhibit No. 7 for identifica¬ 
tion? A. That is right. 

Q. Would you read that through, please, to yourself? 
Is there anything in that which would lead you to believe 
that there might be some outside country of origin? A. 
No, it doesn’t say imported. 

Q. Despite the fact that the word “DuBarry” is 
there? A. It doesn’t say imported. 

Q. You are accustomed to seeing “DuBarry’’ on such 
things as Richard Hudnut’s preparations? A. I don’t 
know what they are. 

Q. It is used frequently? A. Yes. 

Q. Du Barry may have been a French lady a few years 
ago, and her name has been taken for a number of things 



50 


since that time; is that right? A. It may have been. I 
have seen it at the movies, but it has always been in con¬ 
nection with French productions. 

Q. Mrs. Carroll, you don’t think a retailer would show 
you a catalogue which lists a lamp at $3.50 which he is 
trying to sell to you at a bargain for $6.95? A. No; they 
never show those. 

• • • 

210 Q. Would you analyze lamps by their price? 
Are you familiar with prices? A. I would expect a 

price of a lamp to be more than $6.95 if it was imported. 

* • • 

211 Q. If you saw a lamp advertised like the one I 
showed you in this, this ad— A. I couldn’t think 

it was an importation at that price. 

Q. Would you think it was from France? A. I would 
question it being from France. 

Q. Just re tuning a moment to Respondent’s Exhibit 
No. 0, would you be surprised to learn the porcelain was 
from France and the balance from America? A. No. 

Q. You are not familiar with the manufacture of lamps? 
A. Not a thing at all. 

Q. If you saw the lamp of this type, referring again to 
Respondent’s Exhibit No. 6, would a price tag of about 
$30 or $40 on it, in contrast with the $6.95 price, where 
■would you think the country of origin would be? A. I 
would think it was definitely France. 

m • • 

Mrs. Stella S. Evans was thereupon called as a witness 
for the Commission and, having been first duly sworn, 
testified as follows: 

Direct Examination by Mr. Callaway: 

212 Q. You are Mrs. Stella S. Evans? A. Yes. 

Q. Mrs. Evans, where do you live? A. 165 
Adams Street, Northwest. 
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Q. Washington, D. C.? A. Yes. 

Q. How long have you lived in Washington? A. All 
my life. 

Q What business are you in? A. Public school teach¬ 
er, Washington public school teacher. 

Q. How long have you taught school here? A. About 
25 years. 

Q. Mrs. Evans, I show you on page 7 of Commission’s 
Exhibit No. 1, with particular reference to lamps desig¬ 
nated as 6001 and 6006, and ask you to read what is writ¬ 
ten on that page, descriptive of those lamps. I believe 
6001 is identified as “B’’ and 6006 as “C” in the picture, 
and I ask you, if you saw those lamps there advertised 
in a store, advertised in the manner in which they are ad¬ 
vertised there, what would be your first impression as to 
the country or origin of those lamps? A. You want me to 
read this whole page? 

Q. You have read it previously in talking to me, 
haven’t you? A. Yes. 

213 Q. You can answer the question. A. Well, from 
the description of the articles here, first the name, 
and the heading, I would expect them *to be imported ar¬ 
ticles, because it says so here. I would expect them to be 
reproductions of originals. 

Q. From which country, Mrs. Evans? A, From France 
or England. 

• • • 

Q. Now, then, let me show you on the first page of 
Commission’s Exhibit No. 1, and call your attention to 
“Imported Du Barry Porcelain,” the item marked No. 
3937, candy box, which is also pictured on that page under 
the number 3937, if you saw that candy box advertised in 
a store as it is advertised there, what impression would be 
made on you as to the country of origin of that candy box? 
A. Well, I would think it came from France. That name 
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Du Barry itself 'would give me thpt impression, and I 

would expect it to be imported because it says so. 

* • • 

214 CROSS EXAMINATION by Mr. Silberberg: 

Q. Mrs. Evans, what department stores do you 
shop in? A. All of them in Washington. 

Q. Have you ever seen a Du Barry product, any lamps, 
on sale? A. I don’t remember if I have ever seen one. 

Q. Do you have any porcelain lamps? A. I don’t have 
any porcelain lamps. 

Q. Just floor lamps? A. I have a torch lamp, and I 
have a table lamp, but it is metal. I guess it is brass or 
some sort of metal. 

Q. Incidentally, when did you first discuss this case 
with the Federal Trade Commission? A. Just now be¬ 
fore coming in. 

Q. Just before coming in to testify, you discussed it 

with Mr. Callaway? A. Yes. 

• • * 

215 Q. Mrs. Evans, we all like to buy things at whole¬ 
sale, but I don’t imagine you have ever seen a manu¬ 
facturer’s catalogue to a retailer, citing prices, have you? 
A. Just Sears Roebuck. 

Q. You have seen Sears Roebuck manufacturer’s cata¬ 
logue? A. I don’t know whether it is the manufacturer’s 
catalogue or not. 

Q. That is a retail catalogue. You have never 

216 seen one of these? A. No. 

Q. What you would ordinarily see would be some¬ 
thing similar to Respondent’s Exhibit No. 7 for identifi¬ 
cation, an ad? A. Yes. 

Q. And looking at this exhibit, an ad from Jordan- 
Marsh Company, Boston, Massachusetts, and reading it, 
and looking at the lamps and looking at the price, what 
would you say the country of origin of those lamps would 
be? A. You just want my opinion of the origin? 
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Q. Your first blush opinion. A. I would say France, 
the minute I saw the word “Du Barry.” I just happen to 
associate it with France. 

• * * 

Q. Mrs. Evans, you wouldn’t expect a retailer, even 
Sears Roebuck, to show you a manufacturer’s catalogue 
with wholesale prices, such as $3.50 for a lamp that 

217 he is offering you at $6.95, reduced from $10, would 
you? A. I don’t guess he would show me his cata¬ 
logue at all, because he would want to keep his profits to 
himself. 

Q. Of course, as a teacher, you know who the good lady 
Du Barry was. Would you say that all merchandise mark¬ 
ed Du Barry was French? A. I would say if it were 
named that, it would give that opinion. 

Mr. Silberberg: I would like to have this marked 
Respondent’s Exhibit No. 9 for identification. 

(The document referred to was marked Respond¬ 
ent’s Exhibit No. 9 for identification.) 

By Mr. Silberberg: 

Q. I show you Respondent’s Exhibit No. 9 for identi¬ 
fication, which purports to be a trade mark registered in 
the United States Patent Office, on ladies’ gloves, and ask 
you from looking at that, would you venture an opinion as 
to the country of origin as to the product? A. Well, taking 
the name Du Barry, and the very fact it has that seal, and 
whether that is a French seal or not, I don’t know, but I 
would be inclined to say it was the French Coat of Arms, 
and I would naturally think the article was French. 

Q. You are familiar with Du Barry as a trade mark 
for a line of cosmetics, aren’t you? A. Powder. 

218 Q. Richard Hudnut’s powder? A. I know it is 
Du Barry. 

Q. Do you think that powder is made in France, just 
your honest opinion? A. I don’t think -two-thirds of the 
things are made where they say they are made. 
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Q. So, your first blush opinion is often an erroneous 
opinion? A. Could be. 

Q. When you describe a piece of merchandise, such as 
a lamp, being French, what do you mean by French? Do 
you mean that the entire lamp is of French manufacture, 
or what? A. The main thing I think is the French de¬ 
sign, French characteristics. There would be something 
about it that would bring back some outstanding some¬ 
thing of the time it is supposed to represent. Then, accord¬ 
ing to this particular article, if it bears * ‘imported’’ I 

would expect it to be made in France. 

• • • 

219 Q. Would the price of the article have any bear¬ 
ing on your opinion as to the possible source? A. 

Yes. If it w r ere cheap, I would know beyond a doubt that 
it was just some sort of domestic reproduction, but if the 
price was very steep I would feel that it was, or there was 
a chance of its being a genuine article. 

Q. If you saw this lamp, Respondent’s Exhibit No. 9, 
advertised for sale at $6.95, or $10, anywhere in that 
range, as I have shown you, of course with the shade— 
A. —as lamps go now, that is cheap. 

Q. (continuing)—what would be your opinion as to 
the likelihood of that coming from France and sell- 

220 ing anywhere at that price? A. I don’t think it 
would come from there unless it were smuggled, or 

something of that sort. 

* • • 

Mrs. Julia B. Doggett was thereupon called as a witness 
for the Commission and, having been first duly sworn, 
testified as follows: 

Direct Examination by Mr. Callaway: 

Q. Mrs. Doggett, where do you live? A. 12221 Street, 
Northeast. 


oo 

Q. Washington, D. C.? A. Yes, sir. 

Q. How long have von lived in Washington, D. C., Mrs. 
Doggett? A. About 45 years. 

Q. Are you a housewife, or are you employed? A. I 
am a housewife. 

Q. Mrs. Doggett, I show you page 7 of Commission’s 
Exhibit No. 1, which I believe I have shown you previously, 
and ask you, with particular reference to lamps numbered 
6006 and 6001, and after reading what is written on 

221 that page, descriptive of those lamps, 6001 being 
identified as “B” in the picture and 6006 as being 

“C” in the picture—if you saw those lamps there adver¬ 
tised in the manner that they are advertised in that cata¬ 
logue in a store, what would be your first impression as to 
the country those lamps came from? A. Well, I don’t 
know, unless it would be France or England. 

Q. France or England? A. Yes, sir. 

Q. That would be your first impression? A. Yes. 

• • * 

Q. Then, I show you on the front of Commission’s Ex¬ 
hibit No. 1, “Imported Du Barry Porcelain,” with particu¬ 
lar reference to 3937, a candy box which seems to be pic¬ 
tured at the top of the page there, if you saw that candy 
box advertised in a store, as it is advertised there, what 
impression would you get as to the country of origin, or 

would you get any impression? 

# * • 

222 A. I don’t think I would, to tell you the truth. 

• • • 

CROSS EXAMINATION: 

• i • 

Q. Have you any table lamps in your home? A. No, 

nothing but some homemade ones. 

• • • 
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224 Q. When you go to buy merchandise, Mrs. Dog- 
gett, you don’t expect a retailer to show you the cata¬ 
logue which he gets from his manufacturer, do you? A. I 
don’t think he would. 

Q. You don’t think he would show you that a lamp for 
which he paid $3.50 is being sold to you at a bargain of 
$6.95, reduced from $10, do you? A. I don’t think he 
would. 

Mr. Callaway: I haven’t objected to that ques¬ 
tion before. It is entirely incompetent whether she 
would know whether he would show it to her or not. 

Trial Examiner Addison: Did any retailer ever 
show you a Du Barry catalogue? 

The Witness: No, I don’t think so. 

By Mr. Silberberg: 

Q. Or any catalog with wholesale prices? A. No. 

• • * 

Q. You are accustomed, when buying, to see the ad¬ 
vertisement or display of a store similar to this 

225 advertisement which I show you, Respondent’s 
Exhibit No. 7 for identification? A. Yes. 

Q. This is the type of an ad which you would buy from? 
A. Yes, sir. 

Q. 'Would you mind looking at that ad and reading it 
through, including the smaller type. (Pause) Have you 
read it through? A. Yes. 

Q. 'Would you have any idea from reading this ad as 
to the country of origin of the lamp therein advertised, 
looking at the price, looking at the trade mark, and at the 
general design? A. Well, I don’t know, but they could 
be made in America as well as any place. I don’t see any¬ 
thing special about them, that they would have to come 
from any other country. Of course, I am not much of a 
judge at alL 


• • • 
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Mrs. Mildred L. Smith, was thereupon called as a witness 
for the Commission, and, being first duly sworn, testified 
as follows: 

Direct Examination by Mr. Callaway: 

226 Q. Mrs. Smith, where do you live? A. 214140th 
Place, Northwest. 

Q. Washington, D. C.? A. Yes 

Q. How long have you lived in Washington, D. C. All 
your life? A. No. I was born here, but I haven’t always 
lived here; about 27 years. 

Q. Mrs. Smith, are you engaged in any business, em¬ 
ployed, or housewife? A. I am in the Government, Gen¬ 
eral Accounting Office. 

Q. How long have you been so employed? A. Four 
years. 

Q. Mrs. Smith, I show you here Commission’s Exhibit 
No. 1, page 7 thereof, with particular reference to lamp 
6006 and 6001. I believe 6001 is identified as “B” in the 
picture and 6006 is identified as “C” in the picture. 

I ask you, if you saw those lamps there advertised, ad¬ 
vertised in a store in the manner they are advertised in that 
catalogue, what would be your first impression as to the 

country those lamps came from? A. France. 

• • • 

227 Q. I show you on the front of Commission’s Ex¬ 
hibit No. 1 where it says “Imported Du Barry Porcelain,” 
with special reference to No. 3937, candy box, which is also 
pictured on the front. If you saw that candy box adver¬ 
tised in a store as advertised in that catalogue, what would 
be your impression as to the country that candy box came 
from? A. Also France. 


• • • 
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CEOSS EXAMINATION: 

• • • 

228 Q. I show you Respondent’s Exhibit for iden¬ 
tification No. 7, and ask you to read the advertise¬ 
ment of the Jordan-Marsh Company in Boston. After 
reading that, what country would you say these lamps are 
from? A. France. 

Q. You base that opinion on what? A. The name. 

Q. The name Du Barry? A. Yes. 

• • • 

229 Q. If you were to see something like this, Respond¬ 
ent’s Exhibit No. 9, for identification, just the seal, 

and the words “Du Barry Gloves,” what would be your 
opinion ? A. I should think they would be French gloves. 

Q. Do you look at the price of articles to determine what 
the possible source of them might be? A. Naturally, 
when I am going to buy them. 

Q. We are assuming, of course, you are an average 
shopper. A. Yes. 

Q. Have you bought any lamps for your own home? A. 
Yes. 

Q. Table lamps? A. Yes, but not just recently; a little 
over a year ago. 

Q. Porcelain lamps? A. I wouldn’t know. I have one, 
but I wouldn’t know whether it was porcelain or what it is. 

Q. Are you familiar at all with the trade name of Du 
Barry on lamps? A. No, not at all. 

Q. If you were looking at Respondent’s Exhibit No. 7, 
and noted this price of $6.95, would you still have the opin¬ 
ion that those were French lamps? A. No. 

Q. The price would indicate to you— A. (In- 

230 terposing) They could not be imported at that price, I 
wouldn’t think. 

Q. Looking back at Commission’s Exhibit No. 1, the 
lamps as advertised at wholesale prices of $3.50 a piece, 
would you think those were French lamps? A. No. 
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Q. In your reading of this catalogue before you came 
into the hearing room, did you notice the word “reproduc¬ 
tions”? A. I did. That doesn’t say so here. 

Q. But it does say so in the catalogue? A. Yes. 

Q. And of course no retailer permits you to see his 
catalogue. A. No. Of course for reproductions this price 
would be all right, but that doesn’t say it is a reproduc¬ 
tion. 

Q. And the retailer, whether it be Woodward and Lo- 
throp or Palais Royal, isn’t going to let you see this cata¬ 
log to show he paid $3.50 which he is offering to you at a 

bargain of $6.95 ? A. No. 

• • • 

235 Q. If you saw a lamp with a $40 or $50 retail 
price tag on it, would you have any opinion as to thfi 
country of origin, other than the one you have already ex¬ 
pressed? A. No, unless it had a label of some kind. 

Q. I am assuming the label remained the same, that it 
has a $40 price tag on it, instead of a $6.50 or $7 price tag 
on it, would there be any difference in your opinion as to 
the country of origin? A. No. 

Q. Might just as well come from France at $6.50 as $40? 
A. Yes; only I would expect a difference in quality. 

Q. You would expect a difference in quality of what? 
A. In the lamp. 

Q. You mean the porcelain? A. The whole thing. 

Q. You would still think they would both come from 
France, regardless of price? A. No; I wouldn’t expect 
they would come from France unless they were labelled so. 

Q. I am assuming the labels remain the same. A. Oh, 
yes. 


• • • 
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241 Albert Arditti, was thereupon re-called as a wit¬ 
ness for the Commission, having been previously 

sworn, resumed the stand and testified further as follows: 

Re-direct Examination by Mr. Callaway: 

Q. Mr. Arditti, these lamps, or as you call them, the 
portions of the lamps that were imported by your firm 
from Japan, were used by your company for the same pur¬ 
pose that they were made, were they not? A. For the 
same purposes that we sent the specifications. 

Q. Now, in regard to your catalogue, did you expect the 
retailers to whom you sent your catalogue to believe the 
wares advertised therein to be as advertised by you in your 
catalogue? 

Mr. Silberberg: I object to the form of that ques¬ 
tion. What this witness may or may not have be¬ 
lieved is not pertinent to the issues. 

„ • • • 

242 Trial Examiner Addison: The objection, it seems 
to the Examiner, is well taken. If counsel is very 
insistent on having that answer in, it will be received 

over objection and exception noted. 

• • • 

243 Trial Examiner Addison: I clearly indicated that 
I didn’t think it was admissible. If counsel disagrees 
with me, and wants it in, the answer will be received, 
yes. If it is wrong, then it is the Commission’s duty 
to disregard it, and it is the Court’s duty to disregard 

it if it ever comes to Court. 

• • • 

244 The Witness: Yes. 

• • • 

Q. Do you have with you, Mr. Arditti, the file 

245 of your correspondence you had with Martin Furni¬ 
ture Makers of Youngstown, Ohio? A. I believe we 


have. 
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Q. You say you do? A. Yes. 

• • • 

Q. I hand you a paper marked for identification as Com¬ 
mission’s Exhibit No. 10, and ask you if this is copy of a 
letter which you received from that concern? A. I believe 
so. 

Mr. Callaway: I offer that in evidence. 

Trial Examiner Addison: Any objection? 

Mr. Silberberg: I object to the introduction in 
evidence of this separate and apart from the remain¬ 
der of the correspondence file from which this was 
taken. 

• • • 

247 Trial Examiner Addison: Received over objec¬ 
tion, and exception noted. 

• • • , 

Q. Mr. Arditti, you talked some yesterday about your 
1940 catalogue and your 1940 business. Do you have a copy 
of your 1940 catalogue with you? A. No, I don’t, but I 
have a page showing this box. 

Q. From your 1940 catalogue? A. That is right. 

Q. May I see it. A. Certainly. (Hands document re¬ 
ferred to to counsel.) 

• • • 

Q. Do you have a copy of your 1940 catalogue ? A. No, 
we don’t. 

• • • 

248 RE-CROSS EXAMINATION by Mr. Silberberg: 

Q. Mr. Arditti, I show you Respondent’s Ex¬ 
hibit No. 5 and ask you to identify the source of the porce¬ 
lain in that lamp. A. The porcelain was made in Czecho¬ 
slovakia. 

Q. And the balance of the lamp? A. The balance made | 
of American material and labor. 

Mr. Silberberg: I offer this in evidence. 

• • • 
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249 Trial Examiner Addison: Received without ob¬ 
jection. 

• • • 

Q. I show you Respondent’s Exhibit No. 6 for identifica¬ 
tion and ask you to tell the Commission the country of 
origin of the porcelain portions. A. France. 

Q. And the other portions, other than the porcelain in 
this lamp, are products of what country? A. American 
materials and labor. 

Mr. Silberberg: I offer this in evidence. 

Mr. Callaway: No objection. 

Trial Examiner Addison: Received, without ob¬ 
jection. 

• • • 

Mr. Silberberg: I now offer in evidence Respond¬ 
ent’s Exhibit No. 7 for identification, purporting to 
be an advertisement of the Jordan-Marsh Company, 
a store in Boston, taken from the Boston Sunday 

Globe of May 10, 1942. 

• • • 

250 Trial Examiner Addison: Received without ob¬ 
jection. 

• • • 

Q. Mr. Arditti, I show you Respondent’s Exhibit No. 
8 for identification and ask you whether that is the type or 
copy of the type of placard that you formerly furnished to 
retailers and customers of yours? A. That is right. That 
is exactly the copy. 

Mr. Silberberg: I offer this placard in evidence. 

Mr. Callaway: No objection. 

Trial Examiner Addison: Received without ob¬ 
jection. 

• • • 

Q. When was this placard, Respondent’& Exhibit No. 8, 
used? A. Since 1936. 

Q. Is it still used? A. No. 
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Q. When did yon cease to use it? A. We ceased to use 
it in 1940. 

Mr. Silberberg: I offer in evidence Respondent’s 
251 Exhibit No. 9 for identification which purports to be 
a trademark registration from the United States 
Patent Office on Du Barry Gloves, referring only to 
the portion thereof as signified by Du Barry 
Gloves, and a seal of some kind between those words. 
Mr. Callaway: No objection. 

Trial Examiner: Received without objection. 

• • • 

Q. Mr. Arditti, I show you Respondentss Exhibit No. 
10 for identification, and ask if you can tell us the country 
of origin of the porcelain portion of this lamp. A. China. 

Q. And the remaining portions, metal and so forth? A. 
American materials and labor. 

Q. And this was manufactured by your company? A. 
That is right. 

Mr. Silberberg: I offer this in evidence. 

Mr. Callaway: No objection. 

Trial Examiner Addison: Received without ob¬ 
jection. 

• • • 

Q. Mr. Arditti, I show you Respondent’s Exhibit No. 
Mbit No. 11 for identification, and ask if you can tell us the 
country of origin of the porcelain portion or portions of 
this lamp ? A. Italian. 

Q. Other than the porcelain, what is the country of 
origin or countries of origin of the remaining parts? A. 
American materials and labor. 

Q. Including the shade? A. That is right. 

Mr. Silberberg: I offer this in evidence. 

Mr. Callaway: No objection. 

Trial Examiner Addison: Received without ob¬ 
jection. 

• • • 
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Further RE-DIRECT EXAMINATION by Mr. Calla¬ 
way: 

Q. In regard to Respondent’s Exhibit No. 7, which is an 
advertisement from the Boston Sunday Globe, this adver¬ 
tisement is advertising lamps sold to you by the Jordan- 
Marsh Company? A. Sold by us to the Jordan-Marsh 
Company and not to us. 

253 Q. That is what I meant. A. Yes. 

• • • 


William M. Alton was thereupon called as a witness for 
the Commission, and having been first duly sworn, testi¬ 
fied as follows: 

Direct Examination by Mr. Callaway: 

Q. Mr. Alton, where do you live? A. 505 West End 
Avenue, New York City, New York. 

Q. Are you connected with the Respondent, Edward P. 
Paul & Company? A. I am. 

Q. In what capacity? A. Vice president. 

Q. How long have you been in that capacity? A. Over 
seven years. 

Q. You are next in charge then, I take it, in the concern, 
to Mr. Arditti? A. I am one of the men in charge. I am 
not next in charge. 

Mr. Callaway: I would like to have this marked 
for identification. 

• • • 

254 Q. I hand you a paper marked for identification 
as Exhibit No. 11. Is that copy of a letter that you 
wrote to Martin Furniture Makers of Youngstown, Ohio? 
A. It is a copy of a letter I dictated to a girl. It is not 
really correct the way it stands now. 

Q. That letter was sent by your concern to the Martin 
Furniture Makers? A. Yes. 
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Q. That is a copy of it? A. Yes. 

Mr. Callaway: I offer that in evidence. 

Trial Examiner Addison: Any objection? 

Mr. Silberberg: I make the same objection I made 
before, offering a portion, and take the same excep¬ 
tion. 

Trial Examiner Addison: Same ruling; excep¬ 
tion noted. 

• • • 

256 CROSS EXAMINATION by Mr. Silberberg: 

Q. Mr. Alton, referring to counsel’s statement 
about the letter, Commission Exhibit No. 11 in evidence, 
I noted that you said the letter, a copy of which was shown 
you, did not fully represent the letter which you dictated; 
is that correct? A. That is correct. 

Q. Will you tell the Commission what you did dictate? 
A. The last sentence in the second paragraph should have 
read , 11 We did not misrepresent them in any way, and some 
were not of Japanese origin, inasmuch as two of the lamps 
were of English origin.” 

In other words, the girl repeated herself on the sentence. 

* • • 

257 RE-DIRECT EXAMINATION by Mr. Callaway: 
Q. The letter, Commission Exhibit No. 11, did go 

to Martin Furniture Makers? A. That is right. 

• • • 


280 Edward Rubin was thereupon called as a witness 
for the Commission and, having been first duly 
sworn, testified as follows: 

Direct Examination by Mr. Callaway: 

Q. What is your name? A. Edward Rubin. 

Q. Where do you live, Mr, Rubin? A. Silver Spring, 
Maryland. 
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Q. Are you engaged in business? A. Yes, engaged in 
the selling of electrical lighting fixtures, and lamps. 

Q. Where is your place of business? A. At 923 
Eleventh Street, Washington, D. C. 

Q. WThat is the name of that business that is conducted 
there? A. Atlantic Electrical Supply Company. 

281 Q. I believe you said that that business handles 
electrical lighting fixtures, including lamps. A. 

That is right. 

Q. Mr. Rubin, do you do the buying for the store there? 
A. The major part, yes. 

Q. And you do buy lamps, among other things ? A. Yes. 

Q. How long has that concern been in business there at 
that location, if you know? A. Since 1935. 

Q. And how long have you been with that business? A. 
That business, since 1932. 

Q. Mr. Rubin, I show you Commission’s Exhibit No. 1, 
which is a catalog of the respondent, which I will direct 
your attention to, to page 7. I wish you would read what 
is on page 7 and let me ask you a question in regard to it. 

From the advertising on that page, what impression do 
you gain as to the country of origin of the lamps displayed 
there? 

Mr. Silberberg: If your Honor please, I object 
to that question. The allegations of the complaint 
charge misrepresentation and deceptive practices 
for an ultimate consumer. This is not an ultimate 
consumer. This witness has been identified as a 
retailer. 

• • • 

282 Trial Examiner Addison: The answer will be 

received, over objection, and exception noted. 

• • • 

A. I would say that these were originated from France. 

Q. Mr. Rubin, you being in the retail business, if an 
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article, such as a lamp, is offered for sale by a retailer 
without any visible mark or brand as to the country of 
origin, and without being advertised as of foreign origin, 
what would the purchasing public, the ultimate consumers, 
think, in your opinion, and based on your experience with 
them, as to where that article was manufactured? 

Mr. Salberberg: If your Honor please, I object 
to the question on several grounds. Firstly, this wit¬ 
ness is asked to testify as to his opinion as to the 
belief of other persons, hearsay of course. What 
may be in the mind of some person or some persons, 
let alone the purchasing public in general, certainly 
is not for a hearsay witness to testify. I respect¬ 
fully submit, your Honor, that the question is wholly 
improper and should be stricken. 

Trial Examiner Addison: Has your experience 
included the selling of goods to the purchasers corn- 

283 ing into your store? 

The Witness: Yes. 

Trial Examiner Addison: Has it ibeen such to 
give you a knowledge, from comments, as to their 
belief as to where it comes from? 

The Witness: I could formulate an opinion from 
those comments and experience. 

Trial Examiner Addison: The answer will be 

received, over objection, and exception noted. 

• • * 

A. My opinion on that question is that the general con¬ 
sumer, general purchaser, in most cases believes the mer¬ 
chandise to be domestic unless it is otherwise noted. 

284 Mr. Silberberg: If your Honor please, I move 
to strike the answer from the record on the ground 
that this is not in line with the questions directed by 
your Honor to this witness. He has stated his gen¬ 
eral opinion based upon some belief and not from 

any expressed statements. 

• • • 
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Trial Examiner Addison: Motion denied and ex¬ 
ception noted. 

By Mr. Callaway: 

Q. The store which you are connected with and for 
which you do the buying is a retail store, is it not? A. 
Yes, that paiticular branch or division of the store 

285 is retail. 

Mr. Callaway: That is all. 

CROSS EXAMINATION 

• • • 

286 Q. When you testified that your impression of the 
country of origin of the lamps- listed on page 7, or 

illustrated there, was France, I believe, did you mean the 
entire lamp? A. No, I meant the porcelain. 

Q. You meant the porcelain? A. Yes. 

Q. What is your belief as to the country of origin of 
the balance ? A. My opinion is that the shade is domestic. 
As to the metal, I couldn’t offer any opinion from this 
illustration. 

* • • 

Q. You state that the porcelain portion of the lamp is 
apparently produced elsewhere, you believe in France. A. 
That is right. 

Q. Do you know what per cent of the finished 

287 product is represented by the cost of porcelain? A. 
I can only answer that by offering an opinion, be¬ 
cause the value of the porcelain would vary, depending on 
the nature of the porcelain. 

Q. The percentage as against the total cost of the lamp 
would vary? A. Yes. 

Q. Have you any idea what that variance might be? A. 
There is no set rule, I would say. 

Q. Let me ask you this. Referring again to the descrip¬ 
tions, and so forth, on page 7, would you say that you could 

purchase at wholesale a French lamp at $3.25? 

• • • 
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Trial Examiner Addison: The Examiner feels 
doubt, as he has expressed off the record with re¬ 
gard to that, but he is not so sure of it as to exclude 
the answer. The answer will be received, over ob¬ 
jection, and exception noted. 

• • • 

288 The Witness: My answer to that would be no. I 
would feel that I could not purchase a French por¬ 
celain for $3.25. 

By Mr. SiLberberg: 

Q. In the light of that answer, considering the price set 
forth there, do you now have another opinion as to the 
country of origin of the porcelain portions of those lamps? 
A. Yes. 

• • » 

Q. Mr. Rubin, I ask you to look generally at the lamps 
which have been offered in evidence thus far, and ask you 
whether that is the type of lamp you have been accustomed 
to buying. A. Lamps of that nature, yes. 

Q. I show you Respondent’s Exhibit No. 5 in evidence 
and ask you to examine it. 

Incidentally, may I ask you this question: When you 
did your buying—of course, we know there isn’t too 

289 much of that line—did you do most of your buying 
from samples or catalogs? A. Samples. 

Q. You examined the goods before you bought * A. 
Yes. 

Q. As much as you are examining this piece now. A. 
Yes. 

Q. Have you any opinion as to the country of origin of 
that lamp or any portion thereof? A. You are referring 
to the porcelain? 

Q. The porcelain first. A. Do you want an opinion? 
Q. If you have an opinion, I would like to have it, and if 
you don’t have an opinion, just say so. A. Well, my 
opinion is that this porcelain— 
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Q. Referring to the center piece. A. —is from France. 

• • • 

291 Trial Examiner Addison: My understanding is 
that he is an expert only on the point of what the 

public understands. 

• • • 

292 Q. I believe you were about to testify as to the 
country of origin of the center piece of porcelain of 

Respondent’s Exhibit 5 in evidence, being the white por¬ 
tion with a figure of some kind painted thereon. A. I said 
my opinion was that it was French porcelain. 

Q. Do you have any opinion as to the other two pieces, 
of the porcelain, the blue painted? A. No. 

Q. Referring back to the time this catalog was publish¬ 
ed, 1941 or thereabouts, what was the price of a lamp of the 
kind here pictured made with French porcelain, if you re¬ 
call, Mr. Rubin? A. Well, French porcelain embodies 
quite a bit of porcelain of varying value; such as, for ex¬ 
ample, domestic china might vary as to quality and work¬ 
manship. We have expensive porcelains or chinas or we 
have chinas that are inexpensive. 

Q. Do you have an idea as to the price range of lamps 
made of French porcelain, similar to these pictured, in or 
about that time? Would that enable you to answer? A. 
Yes. 

Q. I am speaking of wholesale prices, of course. A. A 
lamp of similar French porcelain, mounted similar to this 
to resemble this lamp in shape and size— 

293 Q. Referring to which lamp? A. Sample of one 
of the lamps here. 

Q. Page 7? A. Yes. My opinion is that they would 
vary from between $20 to $40. 

Q. Mr. Rubin, did your company sell any merchan¬ 
dise made in Japan or partly in Japan, if you know? A. 
Yes, we did. 


• • • 
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295 Q. Do you know whether this particular catalog, 
or one similar to it, was sent to your company by the 

respondent, Edward P. Paul and Company, Inc.? A. I 
don’t know whether or not it was sent. I do know I have 
never received it. 

Q. Before being called in connection with this 

296 case? A. That is right. 

Q. In your selling of lamps or any merchandise, 
do you ever show to your retail customer a catalog page 

such as that? A. As a practice, I never do. 

• • • 


Sidney Marshall was thereupon called as a witness for 
the Commission and, having been first duly sworn, testi¬ 
fied as follows: 

Direct Examination by Mr. Callaway: 

,Q. Your name is Sidney Marshall? A. Yes, sir. 

Q. Where do you live? A. 100 F Street, N. E., Wash¬ 
ington, D. C. 

Q. Where are you employed? A. 523 Eleventh Street, 
N. W. 

Q. What is the name of the concern? A. The name of 
the concern is Koolin and Company. 

Q. What kind of business is it at that establishment 
there? A. We sell jewelery, watches, chinaware, lamps, 
and so forth. 

297 Q. Is it a retail establishment? A. Retail. 

Q. How long have you been employed there, Mr. 
Marshall? A. For the past six or seven weeks. 

Q. What kind of business were you in before? A. 
Before that? 

Q. Yes. A. Before that I had a ladies’ specialty shop 
in Washington. 
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Q. Mr. Marshall, in that place where you are employed, 
I believe it is called The Vogue? A. Vogue Jewelry, that 
is the trade name. 

Q. Do you assist with the buying? A. Yes, I do. 

Q. Mr. Marshall, I want to show you page 7 of Com¬ 
mission’s Exhibit 1, and ask you to read what is on that 
page, and then I want to ask you a question about it. 

From the advertisement on that page, Mr. Marshall, what 
impression do you get as to the country of origin of the 
lamps there pictured? 

Mr. Silberberg: If your Honor please, I object to 
that question. This witness has testified that he 
has been in ihis business only six or seven weeks, and 
that his experience prior to that was in ladies’ ap¬ 
parel. He has not been properly qualified as a re¬ 
tailer, buyer, or any other type of merchandising in 

298 this field that we are considering, and therefore, is 

not qualified to answer this question. 

• • • 

299 Trial Examiner Addison: Have you bought lamps 
for your concern? 

The Witness: I haven’t bought lamps, but I have 
bought other items for the store. 

Trial Examiner Addison: Chinaware, for in¬ 
stance? 

The Witness: Chinaware and other things, yes. 

Trial Examiner Addison: It is too close a question 
for the Examiner to say categorically that the answer 
should not be received. The answer will be received, 
over objection, and exception noted. 

By Mr. Callaway: 

Q. Do you remember the original question that I asked 
you? A. Will you repeat it? 
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Q. Looking at page 7 of Commission’s Exhibit No. 1, 
which is there in front of you, I want you to read that page 
and tell me what impression you get as to the country of 
origin of the lamps there pictured. A. France. 

Mr. Silberberg: My objection goes on that, of 
course, your Honor. 

Trial Examiner Addison: Yes. 

• * • 


304 Nathan Kirstein was thereupon called as a witness 
for the Commission and, having been first duly 

sworn, testified as follows: 

Direct Examination by Mr. Callaway: 

Q. Your name is Nathan Kirstein? A. Yes, sir. 

Q. Where do you live? A. 3909 Georgia Avenue. 

Q. Here in Washington? A. Yes, sir. 

Q. Are you in business? A. Yes, sir. 

Q. WTiere is your business located? A. 635 Indiana 
Avenue. 

Q. What kind of business are you in? A. Furniture, 
bric-a-brac, chinaware, and so forth. 

305 Q. Do you sell to the purchasing public? A. Yes. 

Q. You are a retailer? A. Yes. 

Q. How long have you been in business? A. Been in 
business for 15 or 16 years. 

Q. You own the business yourself? A. Yes, sir. 

Q. Do you do the buying for that business? A. I do. 

Q. Among other things, do you handle lamps in your 
business? A. At times, we do. 

Q. Mr. Kirstein, I want to show you Commission Ex¬ 
hibit No. 1 and I call your attention to page 7 of Commis¬ 
sion Exhibit No. 1 and ask you to read what is written on 
that page. I have shown you a similar catalogue previously, 
haven’t I? A. Yes, you did. 


74 


Q. Mr. Kirstein, I want to ask you, from what is shown 
and written on that page, what would be your idea or 
opinion as to the country of origin of those lamps displayed 
on that page; in other words, what country does that sheet 
of the catalogue lead you to believe those lamps came from? 

Mr. Silberberg: Your Honor, will you be kind 
enough to note my objection to that question, and I 
assume the usual denial and exception? 

Trial Examiner Addison: The answer will be 
306 received over objection and exception noted. 

A. Lamps like that could be made in this country. 
The die could be imported. The figures could be imported. 
They could be painted in this country. I used to get those 
lamps from Chicago and they had the same thing, imported 
lamps, and I got a complaint that they weren’t imported, 
and I wrote to the company and asked them about it and 
they told me that the die on the lamp, or something else on 
there, is imported, and that the lamp, the porcelain and the 
base and wire, and all that, were made in this country. 

By Mr. Callaway: 

Q. I showed you that similar catalog yesterday, did I 
not? A. Yes, sir. 

Q. When you first looked at that sheet of the catalog, 
what was your impression at that time? 

Mr. Silberberg: If your Honor please, I object to 
that question. The question has already been an¬ 
swered by this witness. He has given to counsel his 
reaction after having studied it yesterday and after 
having seen it today. What he may have thought 
yesterday or the day before has nothing to do with 
this. 

I submit, your Honor, that question is incompetent. 

• • • 
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307 Trial Examiner Addison: Back on the record. 
The answer will be received, over objection, and ex- 
ception noted. 

The Witness: Your Honor, after I talked to this 
gentleman yesterday and I had a chance to go up to 
a place w’here they buy a lot of lamps—I won’t men¬ 
tion the store I talked to one of the men in that 
store. I said “Bill, will you tell me if such-and- 
such a lamp is made in this country or imported?’* 
He told me the same thing that it wasn’t necessarily 
imported. As I told you yesterday, the lamp could 
be made in this country and the die could be im¬ 
ported. 

• * • 

308 Q. There is no effort on my part to intimidate 
you or discredit you. The question I asked was: 

When you first read the advertisement on that page, as has 
been shown you, what was your impression at that time as 
to the country of origin of those lamps? 

Mr. Silberberg: I object to that question, your 
Honor. The witness has answered it twice. This is 
the third attempt by counsel to get him to give an¬ 
other version. How many times is counsel to get 
him to go into this thing? I submit counsel can’t 

keep asking over and over again. 

# • • 

Trial Examiner Addison: The answer will be re¬ 
ceived, over objection and exception noted. The 
question was what was your first impression when 
you first looked at the lamp on that page. 

The Witness: When I first looked at the lamp it 
looked to me like it would be made in a foreign 
country. After I went around and looked at these 
other lamps and studied those lamps, and talked to 
the man, the man told me that those lamps are not 
imported lamps. 

• • • 
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309 Trial Examiner Addison: When you said “foreign 
country’’, what do you mean by that? 

The Witness: I mean maybe made in France or 
Belgium. I didn’t study that. I didn’t come down 

to do anybody any harm. 

• * * 


310 D. A. Bromwell was thereupon called as a witness 
for the Commission and, having been first duly 

sworn, testified as follows: 

Direct Examination by Mr. Callaway: 

Q. Will you tell us your full name, please? A. D. A. 
Bromwell. 

Q. Mr. Bromwell, where do you live? A. Reside? 

Q. Yes. A. Silver Spring, Maryland. 

Q. Are you engaged in business in Washington, D. C.? 
A. That is correct. 

Q. What is the style of the business? A. You mean 
major— 

Q. I mean the name of the firm. A. D. L. Bromwell. 

Q. What line of merchandise does that concern handle? 
A. Well, it is a rather varied line. 

Q. Do you handle lamps? A. We do, yes. 

Q. Do you sell them to the purchasing public for use, the 
ultimate consumers? A. Yes. 

311 Q. In other wrords, it is a retail business? A. 
Correct. 

Q. Mr. Bromwell, how long have you been engaged in 
that business? A. I personally have been in it 18 years. 

Q. And who does the buying for that concern? A. I 
do most of it. 

Q. Mr. Bromwell, I believe I showed you yesterday 
this catalog marked Commission Exhibit No. 1, with par¬ 
ticular attention to page 7 thereof. A. Yes, you did. 
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Q. Will you please tell us what the impression was 
created on your mind, original impression, as to the country 
of origin of those lamps from what was said on that page 
and the picture displayed there. 

Mr. Silberberg: I object to the form of that ques¬ 
tion. If the witness is to testify, perhaps he may 
testify as to what impression he has, but not to what 
he may have thought some other time not in this 
hearing room and in the presence of apparently the 

Commission’s counsel alone. 

• * # 

Trial Examiner Addison: The answer will be re¬ 
ceived, over objection, and exception noted. 

• • • 

312 The Witness: The original impression I had at 
the time you presented me with this catalog day be¬ 
fore yesterday, and after reading it, as you recall, 
was that the lamps were made in France. But I think 
at a later period in the conversation I did make the 
statement that it would be possible in my mind that 
they could have been made in most any country, and 

I think I named two or three that I had in mind. 

* * • 

314 Mr. Bromwell, in your experience, have you ever 
shown a wholesale lamp catalog which contained the 

wholesale price of the article to a good friend who might 
want to purchase a lamp that you did not have in stock, 
and tell him that he could pick out what he wanted from 
that catalog and you order it for him! 

Mr. Silberberg: Your Honor, I renew my objec¬ 
tion to that question in that form, for the reason that 
is not the purchasing public which is described in 
the complaint. It is not the purchasing public which, 
apparently, the Commission is seeking to protect. 

315 This would be a question addressed to the one par- 
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ticular good friend who is apparently going to get 
something at wholesale. That is not involved in 
the complaint and I think the question is entirely 
extraneous. 

Trial Examiner Addison: I am willing to say the 
answer is wholly inadmissible, but the answer will 
be received, over objection, and exception noted. 

The Witness: I would not show a lamp catalog 

showing wholesale prices; that is, my answer is no. 

• * * 

CROSS EXAMINATION: 

* # • 

316 Q. In response to Mr. Callaway’s question you 
stated that your impression from looking at the 

lamps on page 7 of the catalog was that the lamps might 
have been made in France or one or two other countries. 
Would you care to tell us what the one or two other coun¬ 
tries are? A. I think the statement I made to Mr. Calla¬ 
way, when lie asked me the question, practically the same 
as he has today—he asked me to read this page and tell 
him what my impression was as to the origin of the particu¬ 
lar pieces advertised on that page, and I said that 

317 my impression from reading through the first time 
was that they were French, but after reviewing it 

and going back and I think I said from the price, although 
I didn’t know the date of the catalog, that they could pos¬ 
sibly have been made in several other countries, and I 
specified that they apparently could have been made in 
Czecho-Slovakia or England. 

I think I further said that it was possible that things 
of that type could be made in a number of countries and still 
have the general appearance as being the particular country 
where the original was possibly made. 

Q. When you refer to the lamps as French in origin or 
Czecho-Slovakia or English do you refer to the entire lamp 
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or the porcelain? A. Well, I don’t think I specified any 
particular portion. However, in my mind, I was thinking 
about the major part of the lamp, which would be this piece 
here. 

Q. Referring to the porcelain? A. Yes. 

Q. When you say major, you mean major in size? A. 
Well, the major portion of the lamp. I wasn’t considering 
the metal base or the shade. I was thinking primarily of 
the body of the lamp itself. 

Q. Mr. Bromwell, referring again to the type of lamp 
described on page 7, may I ask you, sir, whether you 
have ever purchased any French lamps of that gen- 

318 eral description and size and character? A. You 
mean French in appearance or French import? 

Q. The imported portion, the porcelain. A. You mean 
direct import? 

Q. Have you ever purchased any lamp similar in char¬ 
acter and size to these described on page 7, the porcelain 
portion of which was made in France? A. To my knowl¬ 
edge? 

Q. To your knowledge, if you know. A. No. 

• • # 

319 Mr. Callaway: Your Honor, that is all the testi¬ 
mony I have today. I would like to ask for adjourn¬ 
ment subject to five days’ notice. 

Trial Examiner Addison: The Examiner regrets 
that it was not made plain to the respondent that we 
could not finish here today or at this series of hear¬ 
ings. The best that he can do to cure that situation 
is to offer respondent opportunity here now to put 
in any testimony that he may desire to put in out of 
order, if the effect would be to avoid another trip 
from New York down here. 

Mr. Silberberg: If your Honor please, the motion 
made by counsel is so broad that I can’t very well 
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go to the heart of it. I assume he has in mind, based 
upon our argument this morning, another hearing 
sometime and perhaps some place in the future. To 
that I must register now my most vehement objection. 

My reasons are as follows: As to the time when 
this matter was brought before vour Honor last 

Fridav when we resumed and had been in session for 

•> 

very near an hour, it developed that counsel was not 
prepared to go ahead with his case, and additional 
time for such completion, or for further preparation, 

was granted to him, over my objection. 

• # # 


338 Mrs. Ferol Gifford was thereupon called as a wit¬ 
ness for the Commission and, having been first duly 

sworn, testified as follows: 

Direct Examination by Mr. Callaway: 

Q. Your name is Mrs. Ferol Gifford. A. Yes. 

Q'. Mrs. Gifford, where is your home? A. 190 West 
Hylda Street, Youngstown. 

Q. Whom are you employed by? A. Martin Furniture 
Makers. 

Q. Do Martin Furniture Makers have a retail furniture 
store also in connection with their business? A. Yes. 

Q. In that retail furniture store, do you handle lamps— 
electric lamps and porcelain lamps? A. Yes. 

339 Q. Mrs. Gifford, were you working for Martin 
Furniture Makers in 1941, and the fall of 1941? A. 

Yes, sir. 

Q. What kind of work do you do for them? A. General 
—office, selling, shipping clerk. 

Q. Mrs. Gifford, has your firm ever bought any lamps 
from Edward P. Paul & Company, Inc., the respondent 

in this case? A. Yes, sir. 

# • • 
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Q. I hand you a paper marked for identification as 
Commission’s Exhibit No. 12, and ask you if that is a copy 
of a letter your firm wrote to the respondent. A. It sounds 
about the way we would do it. 

Q. You don’t have in your files your carbon of that? A. 
I don’t. 

Q. Let me ask you this then: In response to a letter 
written to Edward P. Paul & Company, Inc. in the fall of 
1941 did Martin Furniture Makers receive Edward P. Paul 
& Company’s 1941 catalog, which I show you here, 

340 marked Commission’s Exhibit No. 1? A. Yes. 

Q. Did Martin Furniture Makers then place an 
order with Edward P. Paul & Company, Inc. for some lamps 
and candy dishes out of that catalog? A. Yes. 

Q. You don’t do the buying out there, do you, Mrs. Gif¬ 
ford? A. No, sir. 

Q. Do you do any of the selling? A. Yes, sir. 

Q. This merchandise that was received from Edward 
P. Paul & Company, Inc. in response to your order, did 
you sell any of that, or do you remember? A. Of the last 
shipment we returned? 

Q. Yes. A. No, that was all returned. 

Q. You did not make any sales out of that then? A. 
No, sir. 

• # * 

341 Trial Examiner Addison: Were any directions 
given to you as to the return of it? 

The Witness: Yes, sir. 

Trial Examiner Addison: By whom? 

The Witness: Mrs. Martin. 

Trial Examiner Addison: Is she one of the pro¬ 
prietors ? 

The Witness: She is one of the owners, yes. 

• • • 
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342 Q. Do you remember the circumstances of the 
receiving of this order from Edward P. Paul & Com¬ 
pany, Inc.? A. Yes. 

343 Q. Just relate them to us? A. Mrs. Martin 
started to inspect it. One of the pieces, I am almost 

sure, was broken. She called me to where she was unpack¬ 
ing, and asked me to look at it and see what kind of mer¬ 
chandise it was. 

Q. What kind was it? A. That particular piece was 
made in Japan. When we saw that, we proceeded to take 
the whole shipment apart—undo the screws and bolts and 
look under all of them. 

Q. What did you find? A. She found the lamps were 
marked, “Japan”. 

• # * 

Trial Examiner Addison: Did you place the or¬ 
der? 

The Witness: I believe my signature is on it, yes. 

* # * 

344 Q. Was that contrary to what was ordered? A. 
According to the numbers, no. 

Q. According to the numbers, that is what was ordered 
—the numbers in the catalog? A. Yes. 

Q. Had you seen the numbers? A. I went through the 
catalog with Mrs. Martin, as I always do, and helped make 
the selections. 

• • • 

346 By Mr. Callaway: 

Q. Mrs. Gifford, I show you again Commission’s 
Exhibit No. 1. The order which you sent in included, among 
other things two candy boxes, No. 3937, shown on the front 
page of Commission’s Exhiibit No. 1, and it included two 
lamps, No. 6001, and two lamps No. 6006. Is that correct 
or do you remember? A. Truthfully, I can not remember 
the number I ordered, but I have the invoice of what I re¬ 
ceived. 
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Q. That was what you received? A. That is right. 
You said cigarette boxes. There were no cigarette 
boxes. 

347 Q. No. Candy boxes No. 3937. Had you looked at 
Page 7 where the lamps were advertised and the 
front page where the candy boxes were advertised at the 
time you made the order? A. I always go over with Mrs. 
Martin every order we place on the basis that I have to 
sell the goods. 

Mr. Silberberg: I object to the answer. It is 
not responsive. The witness spoke of general prac¬ 
tice. She did not say she read it before placing 
this particular order. 

Trial Examiner Addison: Did you do that before 
placing the order? 

The Witness: What do you mean? 

Trial Examiner Addison: Did you read that 
catalog—the portion he pointed out to you? 

The Witness: I don’t say I read them. I go out 
and help pick out and make the selection of what I 
think will sell. 

Mr. Silberberg: I ask the answer be stricken. 

Mr. Callaway: She said she went over it with 
her. 

Trial Examiner Addison: Do you know whether 
you did or not on this particular order? 

The Witness: I can not remember whether I did 
on this particular order or not. 

Mr. Silberberg: May the answer be stricken as not 
responsive, your Honor? 

Trial Examiner Addison: Motion denied. 

• • # 

349 Q. Are you acquainted with Mr.. Silberberg, re¬ 
spondent’s counsel? A, Only from meeting him 
yesterday. 
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Q. I was out to see you yesterday at your place of busi¬ 
ness, was I not? A. Yes, sir. 

Q. I served a subpoena on you while I was out there, 
did I not? A. Yes, sir. 

350 Q. Did you have any conversation with Mr. Sil- 
berberg afterwards— 

Mr. Silberberg: This has gone far enough. I ob¬ 
ject to this until the relevancy of the testimony can 
be shown. 

Trial Examiner Addison: The answer will be re¬ 
ceived over objection; exception noted. 

By Mr. Callaway: 

Q. You did then have a conversation with Mr. Silber¬ 
berg yesterday after I left there, did you? A. Yes, sir. 

Q. What was said, if you can remember, by Air. Silber¬ 
berg to you in that conversation? 

Mr. Silberberg: This is going too far, your Hon¬ 
or. As to what conversation I had with this witness 
yesterday, what relevancy that can possibly have 
to this present hearing and to the facts and issues 
here involved, I can not possibly see. I have had 
conversations with a number of people, with counsel 
here, with people of the respondent organization, but 
what may have transpired in those conversations is 
not admissible here. 

Trial Examiner Addison: Did he ask you if you 
were to be a witness in this case? 

The Witness: I believe I told him. 

Trial Examiner Addison: The answer will be 

received over objection; exception noted. 

• • • 

351 Q. Can vcu remember what was said to you yes¬ 
terday by Air. Silberberg in respect to this case? A. Some¬ 
thing. He did not go into it very deeply. He showed me a 
letter he had, wherein we were supposed to have a copy, 


that showed some merchandise had been Japanese up to 
certain numbers, and of which I told him I never seen a copy 
of that letter. We talked of several instances where Mrs. 
Martin had objected to handling Japanese merchandise due ] 
to the fact it was not a good seller. 

Q. Was there anything said by Mr. Silberberg yesterday 
to you to the effect that you should not testify today or 
that you should soften your testimony? A. No, sir. 

Mr. Silberberg: I resent that very definitely. 
This is going too far. That is something I will not 
stand for. Counsel can not intimidate this witness 
or intimidate me by any such statement or any such 
question. There is absolutely no basis for any re¬ 
mark like that and counsel knows it. 

Trial Examiner Addison: The answer will be re¬ 
ceived over objection and exception noted. 

By Mr. Callaway: 

Q. What was your answer? A. No, sir. 

• * • 

353 CROSS EXAMINATION by Mr. Silberberg: j 

• • * 

Q. I show you Commission’s Exhibit No. 4 and ask you 
whether that refreshes your recollection as to when the 
order was placed? A. This looks like a copy of our order. 

I would not have any idea if the dates would correspond or 
not. 

Q. Was the order placed about December 1st? A. 
Around that sometime. 

Q. Do you have any records of when the shipment was j. 
received by you? A. It arrived December 12,1941. 

Q. When was that merchandise shipped back to 

354 the respondent company, Edward P. Paul & Com¬ 
pany, Inc.? A. 5-13-42. 

Q. Five months later? A. That is right. 
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Q. Do you recall what piece of merchandise was 

355 broken when you opened the shipment? A. Yes, it 
was a candy dish that was broken. 

Q. What part of the candy dish? A. I can not say. I 
don’t remember. Yes, lean. The base was off—that metal 
base was off between where the nut and bolt is. It wasn’t 
all the way off; it was twisted and loosened, and the cover 
was cracked. 

Q. You said none of this last shipment of merchandise 

was sold by you? A. No, sir. 

• # • 

Q. I show you letters between the respondent and 

356 your company, starting December 10, 1941, and 
June 19, 1942, and ask you whether these letters 

serve to refresh your recollection as to when a complaint 
was made to the respondent as to the breakage that has 
been described? A. I have no recollection of the date. 

Q. I will show you this correspondence and see if you 
can give us those. Mrs. Gifford, I am asking you only if 
you know when you first made a report or complaint to 
the respondent of the breakage you just described? A. 
We did not make a report of breakage. It was the other 
way around. 

Q. Do you know when Martin Furniture Makers started 
doing business with the respondent? A. 1937 or 1938, I 
believe. 

• • • 

Q. I show you now Respondent’s Exhibit No. 12 for 
identification, and ask you whether that is the same letter 
which I showed you during my interview yesterday? A. I 
read this letter yesterday and I told you then I did not have 
any recollection of having seen it before. 

Q. Do you have any present recollection of seeing 

357 it? A. No, I have not. 

Mr. Silberberg: I offer in evidence Respondent’s 
Exhibit No. 12 for identification, being a copy of a 
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letter addressed to the Martin Furniture Makers on 
January 19, 1939, by the respondent company. 

Mr. Callaway: And I object to it. 

Mr. Silberberg: On what grounds? 

Mr. Callaway: It was never received. 

• * • 

359 Trial Examiner Addison: As I understand the 
Examiner’s leeway in a case like that is, not to re¬ 
ceive anything but the original until the original 

has been accounted for. 

• • • 

Q. Mrs. Gifford, if you know, was a refund made by the 
respondent company to the Martin Company in the early 
part of 1939, after objection had been voiced about mer¬ 
chandise being of Japanese origin? A. What was it sup¬ 
posed to cover? Something we had returned? 

Q. Based on your order of November 22,1938? Let me 
ask you this question: I show you Respondent’s Exhibit 
No. 13 for identification and ask you whether you will recall 
having seen that letter which was addressed to the 

360 Edward P. Paul & Company by H. G. Martin, I be¬ 
lieve with your initials, on December 15, 1938? A. 

That is right. 

Q. Do you recall it? A. I don’t recall writing it, no, 
sir. 

• Q. Did you sign it? A. My 1938 records would show 
whether I had or not. 

Q. You don’t have them here? A. No; just 1940. 

Q. Is that your handwriting? A. It is. 

Mr. Silberberg: I offer this in evidence. 

Mr. Callaway: No objection. 

Trial Examiner Addison: It is received without 
objection. 

• • • 

361 Q. Mrs. Gifford, is McKelvey’s one of the lead¬ 
ing stores in Youngstown? A. Yes. 
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Q. Is that one of the largest department stores? A. 
One of them. 

Q. Is the jewelry and gift store of Harry Levinson 
one of the largest stores in downtown Youngstown? 

362 A. Yes. 

RE-DIRECT EXAMINATION: 

# • • 

Trial Examiner Addison: Will you tell us what, 
if any reason, was assigned to you for the return 
of the goods that you say you did return to respond¬ 
ent? 

Mr. Silberberg: Kindly note my objection to that 
question arid an exception taken. 

363 The Witness: Inasmuch as it was Japanese and 
the claim is, it wasn’t ordered to be such, was the 
reason I was given to pack it and return it. 

RE-CROSS EXAMINATION by Mr. Silberberg: 

Q. When was the date of that, if you know? A. Of 
what? 

Q. Of that decision or that order to you? A. I think 
the date they came in was the 12th. We usually go in and 
starting opening it right away to see if we got it. 

By Mr. Callaway: 

Q. Why did you keep the merchandise from December 
to May without sending it back? 

Mr. Silberberg: I object to that, your Honor, 
please. This witness is not in position to answer. 
It is a question of the mental process in the mind of 
another person. This witness did not make the deci¬ 
sion. She simply executed it. 

• • • 

Trial Examiner Addison: Was any reason as- 

364 signed to you for that? 

The Witness: Yes. I was assigned to send the 
shipment back but I made the suggestion, after we 


89 


wrote to the Federal Trade Commission, that they 
might want to come in and inspect it before we sent 
it back. They, in the meantime, referred it to some¬ 
one else, for us to write there, and nothing was heard 
from them. We held it as long as we could and then 
sent it back. 

Mr. Silberberg: My objection is to the question 
and the answer. 

Trial Examiner Addison: It is in the nature of a 
motion? 

Mr. Silberberg: I move to strike the question be¬ 
cause I believe the question isn’t a proper one and 
I feel the answer is not a proper one and, if your 
Honor feels it should stay in, I ask for an exception. 

Trial Examiner Addison: Motion overruled. 

• * • 


365 Ritter Levinson was thereupon called as a witness 
for the Respondent and, having been first duly sworn, 

testified as follows: 

Direct Examination by Mr. Silberberg: 

Q. What is your name, please? A. Ritter Levinson. 

Q. You are engaged in business here in Youngstown? 
A. I am. 

Q. What is the name of that business? A. The name 
is Harry Levinson. 

Q. And that is located where? A. 100 West Federal 
Street. 

Q. West Federal Street is the main street of Youngs¬ 
town? A. That is right. 

366 Q. What is the nature of your business? A. We 
have a combined retail jewelry store and gift shop. 

Q. In the course of your business you have purchased 
merchandise from the respondent, Edward P. Paul & 
Company, Inc.? A. Oh, yes. 
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Q. What types of merchandise have yon purchased from 

them? A. The gift line. Shall I be specific? 

Q. No. Does that include lamps? A. Yes. 

Q. You have been buying from them a number of 

years? A. Quite a few. 

Q. Incidentally, did you ever see me before yesterday? 

A. No, I have not. 

Q. Did you know anything about this hearing before I 

came in to see you,yesterday? A. No, I had no idea. 

* • • 

367 Q. Was the fact that any of the porcelain or some 
of the porcelain in these giftware originated in 

368 Japan concealed from you or misrepresented to you 
by the respondent? A. No, no. 

Mr. Callaway: I object to the question, whether 
it was misrepresented. You can say whether it was 

concealed from him. 

* * * 

Trial Examiner Addison: Denied. 

By Mr. Silberberg: 

Q. When you, in turn, sold any of this merchandise, 
Mr. Levinson, did you make any representations to 

369 your customers as to the country of origin of any 
of the wares or portion thereof? 

Mr. Callaway: Objected to. There is no allega¬ 
tion in the complaint he did. It isn’t a part of the 
complaint he did. 

• • • 

370 Trial Examiner Addison: Did you tell any of 
your customers what the country of origin was ? 

The Witness: When they would ask where it came 
from, yes, sir. 

By Mr. Silberberg: 

Q. You told them then? A. Certainly. ■ 
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Q. Did you use this catalog, I believe it is Commis¬ 
sion’s Exhibit No. 1 in evidence, in any of your buying? 
A. No. We always bought in person. We receive the 
catalog. 

Q. Did you use the catalog in soiling? A. No. We 
don’t use that method of presentation at all. 

Q. Mr. Levinson, I show you Page 7 of the respondent’s 
catalog, and ask you to glance at that. Do you recall hav¬ 
ing seen that page before? A. I recall the catalog, gen¬ 
erally, as being what we usually receive. 

Q. Looking at that page, would you have any opinion 
as to the country of origin of the porcelain portions of the 
lamps there pictured? A. Yes. 

371 Q. Would you express that opinion? A. Well, 
it is rather a pointed answer. It needs explanation* 

Not from the picture, no; but from the price, yes. 

Q. What would the answer be to that, sir? A. It could 
only be Japanese. Shall I elaborate on that or not? 

Mr. Silberberg: I think that is sufficient unless 
your Honor wants to hear anything further on that 
score? 

Trial Examiner Addison: No, I am willing to rely 

on counsel’s judgment on that. 

* • « 

George R. Holsinger was thereupon called as a 

372 witness for the Respondent and, having been first 
duly sworn, testified as follows : 

Direct Examination by Mr. Silberberg: 

Q. What is your name, please? A. George R. Hol¬ 
singer. 

Q. Mr. Holsinger, is your home in Youngstown? A. 
Yes. 

Q. And what is your position here? A. I am a De¬ 
partment Manager of the G. M. McKelvey Company. 

Q. Is the McKelvey Company the largest department 


/ 


92 


store in Youngstown? A. We say we are the largest 
store. I think that covers four areas. 

Q. You are one of the largest stores? A. That is 
right. 

Q. In your department have you purchased lamps and 
giftware? A. That is right. 

Q. And you have directed the sale of those? A. That 
is right. 

Q. Have 3 ’ou purchased from the respondent, Edward 
P. Paul & Company, Inc., any of these wares? A. Yes, 
I have. 

Q. Over a period of years? A. Yes. 

373 Q. Did you buy from sample or by catalog? A. 
Sample or photographs. 

Q. Or photographs? A. Yes, photograph. 

Q. Did you ever see Commission’s Exhibit 1 in evi¬ 
dence, the catalog of the respondent? A. Personally, I 
never did, no. While it might have been issued to us, I 
never bought merchandise from a catalog. I bought from 
a salesman, either through sample or in their showroom. 

Q. I direct your attention to Page 7 of this catalog and 
ask you to read that over, if you will? A. All right. 

Q. Based upon such readings, sir, would you believe or 
be led to believe— 

Mr. Callaway: .Just a minute. That is not a 
proper question. Just ask him in what country— 

Mr. Silberberg: You asked others that question 
and I can ask the same question you put to others. 

By Mr. Silberberg: 

Q. —would you believe or be led to believe those lamps 
or any of the lamps came, in part or in whole, from Britain 
or from France? 

• * • 

374 Trial Examiner Addison: The answer will be 
received over objection; exception noted. 
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By Mr. Silberberg: 

Q. What would you believe, Mr. Holsinger? A. In 
reading over this thing—as I say, I have not bought 

375 lamps from a catalog—however, if I were to read 
over this, this specifically states here they are fa¬ 
mous as reproductions of old pieces which, to me, might be 
made anywhere. They might be made in the United States, 
Japan, China, anywhere. Not only from Paul, but I have 
bought from various sources, this same type of merchan¬ 
dise that I know, definitely, were made in Japan. I am 
going back now years; this is not recent. They were defi¬ 
nite copies of porcelains that might have been made in 
France. At this price I would readily understand—myself, 
as a lamp buyer—you could not get an English or a French 
piece for Three Dollars Twenty-five Cents complete. I 
would know they were reproductions and could have been 
made anywhere. I happen to know several people in the 
lamp business who have had various things of this kind 
made and I know, definitely, they were made in Japan and 
sometimes in China, and we have had English pieces from 
this same concern, and French pieces. As I say personal¬ 
ly, I never cared very much where the merchandise was 
made as long as it was an eye appeal. 

Q. May I direct your attention to the cover of this cata¬ 
log and specifically to the candy boxes and the cigarette 
boxes there pictured, and ask you to look at those and 
examine the language used to describe them. A. That is 
down here? 

Q. Yes. The cigarette boxes, ash trays, and 

376 candy boxes. A. Of course, the candy box has a 
base on it. 

Q. I will ask the question. Now that you have ex¬ 
amined them, sir, and examined the catalog and the read¬ 
ing matter attached thereto on Page One, would you be¬ 
lieve that any of that merchandise there pictured came 
from France or from Britain? 
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Mr. Callaway: Same objection. 

Trial Examiner Addison: Same ruling. 

Mr. Callaway: Exception. 

Trial Examiner Addison: Exception noted. 

A. The only thing that might lead you to believe that a 
thing of that kind—you have a trade name, DuBarry, which 
would lead you to believe it was a French piece, but that is 
true in any type of merchandise. I believe, stationery— 
we have French names on stationery—that I know are made 
in Pittsfield, Massachusetts. Montague has stationery 
made in Georgia. It says here, “ Imported IhiBarry Porce¬ 
lain’\ That could be imported from anywhere, in my 
opinion. 

Q. Looking at the price what would you think? A. 
I would know* definitely they could not be, at those prices, 
genuine French pieces. 

Q. Or British? A. Yes, sir. 

CROSS EXAMINATION by Mr. Callaway: 

377 Q. Now, tiie advertising of the lamps on page 7 
says, “Imported”, too, I believe? A. That is right. 

Q. Would you think those pieces were made in this 
country? A. No, not when they say, “Imported”. That 
would definitely not Ibe made in this country. 

Q. Would you g<;t the impression that the whole piece, 
the whole lamp, was imported? A. Not necessarily. I tell 
you why, because I understand pretty thoroughly the man¬ 
ufacture of lamps. I know the body of china or porcelain 
is brought here, usually in a body, and assembled in this 
country, and these metal bases—in fact, I have assembled 
some lamps myself—and I know you buy the china or the 
body part and it is assembled in this country. 

Q. What you are giving us as your impression is not 
what you get from the advertisement, but is based on your 
knowledge? A. That is right. Personally, I have never 
bought a lamp from a catalog or any printed matter. 
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Q. Outside of the knowledge you have acquired other¬ 
wise, what impression would just that advertisement of the 
lamps and candy boxes have ? 

Mr. Silberberg: I object to the form of that ques¬ 
tion. I do not think the witness can very well divorce 
from his mind something he says very definitely is 
in there. He says he knows how lamps are made, 

378 the porcelain is imported. He can not very well ex¬ 
clude that from his mind and answer this hypotheti¬ 
cal question. 

• * • 

Trial Examiner Addison: It seems to the Ex¬ 
aminer it cannot be much more than a guess but, if 
he thinks he can do it, the answer will be received. 

A. I will make the same answer as I made before; I, as 
a trained buyer—I have been in it thirty years—immediate¬ 
ly know from the price of the object it could not be, so I 
would know definitely it was not a French piece because I 

know the price of French merchandise. 

• • * 

379 By Mr. Callaway: 

Q. Your statement then as to the country of 
origin of the lamps and the candy dishes advertising, to 
which your attention has been called, is based entirely on 
price? A. The price and the knowledge I would have that 
the prices would definitely be, I would say, a reproduction 
—like a painting or anything else. I would know they are 
definitely reproductions. I would know that it would not be 
the original oil painting or whatever it would be. I can 
only base my answer on my knowledge of merchandise. 

Q. I believe you said it could come from anywhere? A. 
From any country as long as if was a reproduction. 

Q. It could come from England, then? A. It could. 

Q. At that price ? A. I would say definitely any Eng¬ 
lish or French porcelain—anything I have ever bought— 
has been much higher in price because the gold-leaf work 
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is usually of a higher type and the handwork is of a higher 
class, and! would know definitely they could not reproduce 
a French piece at Three Dollars Twenty-five Cents. 

Q. Your statement, if I understand you correctly, is 
based on your knowledge and the price and regardless of 
what else it might say there, you would know that these 
articles would not be from France or England? 

380 Mr. Silberberg: I object to that question. The 
witness did not say, “Regardless of all else”. He 
said, “Based on his knowledge and the price he would 
know immediately the country of origin”. He did 

not say, “Regardless of all else”. 

• • • 

Trial Examiner Addison: The answer will be 
received over objection; exception noted. Read the 
question. 

• • • 

381 A. Well, I would put it this way, unless it was— 
it could have been a close-out—it could have been 

made in the other country perhaps, but those things are 
explained to mo by a salesman or a representative. I have 
never read it out of a catalog. Personally, I would not take 
any printed matter. I go into a showroom, or a salesman 
comes to me, I immediately ask him where this piece has 
been made and he tells me. 

Q. You have a definite statement of where it is made? 
A. That is right. 

• • • 

Q. Did you ever receive any merchandise from Edward 
P. Paul & Company bearing a DuBarry Porcelain label with 
the words, “Paris, Ntew York and London” on the label? 
A. Yes. I think those lamps have had that on. 

Q. Would those words on the label, plus what you have 
seen in the catalog there, have any bearing on your belief 
as to where the merchandise came from? A. I would not 
say so because, again, I purchase merchandise 
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382 from the appearance of it. I am not too much inter¬ 
ested in where it is made—of course, now it is a dif¬ 
ferent story hut I am talking of years past before we got 
into any trouble with Japan—we did not care whether it 
was made in China or Japan and the customer did not care. 

Q. But you do now? A. Now, I would seriously object 
to it and I do not believe there is anything on the market 

at the present time that is made in Japan. I do not know. 

• • « 

383 RE-DIRECT EXAMINATION by Mr. Silberberg: 
Q. As I understand your picture as a buyer and 

retailer, you buy merchandise based upon eye appeal and 
price appeal? A. That is right. 

Q. And you sell it on the same grounds? A. That is 

the way the customer buys it, I would say. 

* * * 


383 Mrs. H. G. Martin was thereupon called as a wit¬ 
ness for the Commission and, having been first duly 
sworn, testified as follows: 

384 Direct Examination by Mr. Callaway: 

Q. You are Mrs. H. G. Martin? A. That is 

correct. 

Q. Where do you live, Mrs. Martin? A. 4310 Rush 
Boulevard, Youngstown. 

Q. Are you in business here in Youngstown? A. Yes, 
sir. 

Q. What is the style of the business? A. Martin Furni¬ 
ture Makers. 

Q. Is that Martin Furniture Makers you and Mr. Mar¬ 
tin? A. That is correct. 

Q. What kind of a business is it? A. We are in the 
regular furniture and giftware business. 

Q. Do you buy and sell porcelain lamps? A. Yes. 
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Q. Is it a retail business you have? A. Yes, sir. 

Q. Mrs. Martin, did you ever make any purchases from 
the respondent, Edward P. Paul & Company? A. Yes, sir. 

Q. Did you, in the fall of 1941, receive a catalog from 
Edward P. Paul & Company? A. Yes. 

Q. I show you Commission’s Exhibit No. 1, Mrs. Mar¬ 
tin. Is that the catalog or similar to the catalog 

385 you received in the fall of 1941? A. It looks like 
the catalog, yes, sir. 

Q. Did you order some merchandise from that catalog? 
A. Yes, I did. 

Q. I show you now Commission’s Exhibit No. 4, which is 
a copy of an order from the Martin Furniture Makers to 
Edward P. Paul & Company, Inc. Those numbers, accord¬ 
ing to other testimony already taken, refer to the numbers 
in the catalog which is Commission Exhibit 1. You placed 
that order? A. Yes. 

* * • 

386 Q. Mrs. Martin, did you understand that candy 
box shown on the front page, from the readings there, 

to be advertised as imported DuBarry Porcelain candy 
boxes? A. Yes. 

Mr. Silberberg: I object to that question. What 
the witness understood is a mental process of this 
witness four years ago and she certainly can not 
testify as to the state of her mind at that time. She 
can testify what she did or what others may have 
said or done. 

Trial Examiner Addison: What do you under¬ 
stand by it now? 

The Witness: The same thing as I did four years 
ago. 

Mr. Silberberg: I object to your Honor asking 
that question. 

Trial Examiner Addison: Overruled; exception 
noted. 
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By Mr. Callaway: 

Q. Turn to page 7 of the catalog, Mrs. Martin. The 
lamps included in your order shown on that page are 6001 
and 6006. 'Read the advertisement to yourself in regard 
to those lamps at the top of the page. Now, you had 

387 that catalog in front of you when you placed this 

order about which you testified? A. Yes. 

* • • 

Q. You had that catalog in front of you when you made 
this order? A. That is right. 

Q. From the advertisement in the catalog there on that 
page 7, where did you understand those lamps came from 
that they were offering for sale? A. That they were 
English imports. 

Q. That they were English imported lamps? A. That 
is right. 

Q. Did you understand that at the time you placed 
the order? A. That is what I thought they were. 

Mr. Silberberg: My objection runs through this 
entire line of examination, your Honor. 

388 Trial Examiner Addison: All right. 

By Mr. Callaway: 

Q. Referring now back to Page 1 of the catalog, which 
is Commission Exhibit 1, what did you understand from 
the advertisement on that page to be the country of origin 
of the candy boxes you ordered? A. That it was England. 

Q. When you received this order, according to the tes¬ 
timony of Mrs. Gifford I believe you got it about December 
11 or 12, 1941? A. I don’t remember. 

Q. Do you personally recollect about this particular 
order coming in? A. Yes, I do. 

Q. Did you open it up? A. Most certainly. We opened 
it ourselves. 

Q. And taking the things out of the box it was shipped 
in? A. That is right. 

# • • 


/ 
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389 Q. When you found the candy boxes said on the 
bottom it was made in Japan, what did you do then? A. 
I started to look through the rest of the order. It so hap¬ 
pened on some of them they left the bottom loose so I un¬ 
screwed them and looked and there it was marked, “ Japan’’ 
on the lamps. 

• * • 

390 Q. Now then, the “Made in Japan”, without the 

391 boxes coming apart, would not be visible? A. Oh, 

absolutely not. It was concealed very well. 

• * • 

Q. You then took the lamps apart and I guess there was 
two candy boxes in the order? A. That is right. 

Q. And you then took the other candy box apart? A. 
That is right. 

Q. Then you took all the lamps apart ? A. At the bot¬ 
tom of the lamps it was marked, “Japan”. 

Q. And the bottom of both candy boxes? A. That is 
right, and the lamps were set up on a disc where you would 

have to take it apart to see it. 

• • • 

392 Q. Now then, what did you do after you made 
this discovery, Mrs. Martin? A. We dictated a let¬ 
ter to the Commission. 

Q. Or did you write first to the United States District 
Attorney? A. Somewhere in Cleveland, we wrote first, 
and it was forwarded on to its destination, or they told us 
to write somewhere else. 

Q. You made a complaint immediately to the Federal 

authorities? A. That is right. 

• • • 

Q. Do you remember when you returned this merchan¬ 
dise to Edward P. Paul & Company? A. About four or 
five months later. 
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Q. Why the delay? A. First of all, we thought even¬ 
tually— 

Mr. Silberberg: I object to that, your Honor 
please. 

Trial Examiner Addison: Her thoughts were de¬ 
termining. 

• • • 

393 Trial Examiner Addison: The answer will be re¬ 
ceived over objection. 

• • • 

A. I thought that the Government would pick up the 
shipment for their own use, whatever they wanted to do 
with it before that time, but Edward P. Paul & Company 
insisted on payment for the bill and I had no reason to 
believe, after they turned it over to an attorney, there was 
any way out, but I did not want the merchandise and would 
not sell it to anybody and I did not carry Japanese mer¬ 
chandise. 

Q. And that is the reason for the delay in sending it 

back to them? A. That is the delay. 

• • • 

CROSS EXAMINATION: 

• • • 

394 Q. Did you sell any of this merchandise? 

395 A. No. 

Q. Mrs. Martin, I show you Respondent’s Ex¬ 
hibit 12 for identification and ask you to read that? A. I 
never saw this letter. 

Q. Do you recall having received the original? The 
letter of which that is a copy? A. No. 

Q. Do you recall having received a refund from the re¬ 
spondent company? A. I don’t handle that part of it. I 
would not know. 

Q. Do you recall this letter, Respondent’s Exhibit 13 
in evidence, asking for the refund? A. That is routine. 
T don’t handle it. 
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Q. Do you recall it? A. I don’t recall it. 

Q. And you don’t recall having received this ? A. No, 
sir. 

Q. Did you ever buy and sell any truly French and 
British pieces? A. Yes. 

Q. What price did you pay for a lamp, a French lamp, 
approximately the same as that pictured in the catalog? 
A. Anywhere from that on up—at the same prices. 

Q. Did you ever buy a lamp of French porcelain 

396 for Three Dollars Twenty-five Cents? A. Yes. 

Q. When? A. The same time I bought these. 

Q. From what company? A. Various different com¬ 
panies. 

Q. Would you mind mentioning one? A. I don’t re¬ 
member them. 

Q. For Three Dollars and Twenty-five Cents you bought 
a French lamp? A. That is right. 

Q. With porcelain imported from France? A. That is 
right. 

Q. And an English lamp with porcelain imported from 
England? A. That is right. 

Q. I believe you said you never sold any of this last 
shipment; is that right? A. That is right. 

Q. Do you recall having written to the respondent that 
“some of the pieces were sold for our Christmas business?” 
A. Yes. I did not want the merchandise. 

Q. Do you retell having written that? A. Yes, I did. 

• • * 

RE-DIRECT EXAMINATION: 

• • • 

397 Q. Mrs. Martin, I believe you testified you had 
held this merchandise expecting the Government man 

to come around and pick it up and that you had reported it 
to the Government? A. That is right. 

Q. Did you notify Edward P. Paul & Company you re¬ 
ported this to the Federal Government? A. No. 
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Q. And they were getting on you to pay for the mer¬ 
chandise? A. That is right. 

# • • 

398 Q. Why did you write that letter? 

* * • 

Mr. Silberberg: You can not go into expanding 
a document which has already been in evidence. If 
the letter does not speak for itself, you have no 
business offering it in evidence. 

Trial Examiner Addison: The answer will be re¬ 
ceived over objection; exception noted. 

• • • 

A. I wrote the letter because I did not sell Japanese 
merchandise and I did not want to pay for it. I wanted to 

get rid of it and let them take it back if they wanted. 

• * • 

409 Mr. Silberberg: Before proceeding with testi¬ 
mony, your Honor, I would like to make several mo¬ 
tions for your consideration. 

Trial Examiner Addison: Well, I may say in 
that connection that the Examiner has no authority 
to dismiss or to alter the pleadings. I think motions 
with that end in view should be made to the Commis¬ 
sion. 

Mr. Silberberg: I understand. Your Honor 
pointed that out to me previously. Except for one 
motion they will be confined to certain testimony, 
motions to strike certain testimony from the record. 

My first motion is more general, however. 

I move, your Honor, that this entire proceeding be 
dismissed on the ground that the 'Commission has 
failed to comply with the requirements of section 5 
(b) of the Federal Trade Commission Act in that it 

410 failed to hold a show-cause hearing required by said 
section and failed to give the respondent an oppor¬ 
tunity to be heard at that time. 



104 


Trial Examiner Addison: Motion denied for rea¬ 
sons previously stated. 

Mr. Silberberg: Exception. 

Trial Examiner Addison: Exception noted. 

• • • 

411 Mr. Silberberg: I respectfully move, your Honor, 
that Commission Exhibit No. 3-A, 3-B and 3-C be 
stricken from the record as not having been prop¬ 
erly offered. 

• * • 

Trial Examiner Addison: Motion denied, excep¬ 
tion noted.. 

• * • 

415 Mr. Silberberg: If your Honor please, I move all 
of the testimony of Leland S. McCarthy, beginning 
on page 61 of the record be stricken on the ground 
that Mr. McCarthy testified that he never sold any 
of the merchandise in question; that he himself had 
never bought any of the merchandise in question and 
that apparently all of his testimony was based upon 
one single conversation with one customer at one 
time in all his years of experience and based upon 

416 that he was permitted to testify as to general pre¬ 
judices and general favoritisms among customers 
on merchandise. 

• • • 

Trial Examiner Addison: Motion denied and ex¬ 
ception noted. 

• • • 


E. N. Margolius was thereupon called as a witness for 
the Respondent and, having ;been first duly sworn, testi¬ 
fied as follows: 

Direct Examination by Mr. Silberberg: 

Q. What is your name? A. E. N. Margolius. 
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Q. Mr. Margolius, you live where? A. Here in Wash¬ 
ington. 

Q. And are you connected with the Hub Furniture 
Store on Seventh Street and D, Northwest? A. I am. 

Q. In what capacity? A. Assistant manager and 
buyer. 

417 Q. Have you bought lamps and giftware? A. 
I have. 

Q. And have you supervised the sale of those items? 
A. I have. 

Q. Have you been doing that for a number of years? 
A. Quite a number of years. 

Q. About how long? A. About 16 years. 

Q. Are you familiar with the Edward P. Paul and Com¬ 
pany, Inc.? A. Yes, I am. 

Q. Have you purchased any of their lamps, any of 
their giftware? A. Mainly lamps, very little giftware. 

Q. When you bought, did you buy from the catalog or 
seeing the merchandise on display, or how did you buy? 
A. Catalog. 

Q. From a catalog? A. Yes. 

Q. I show you Commission Exhibit No. 1 in evidence 
and ask you whether you recall having seen that catalog 
of the respondent. A. I have. 

Q. Do you recall whether you did any buying from that? 
A. Some from this, and from photographs. 

Q. I direct vour attention to page 7 of the cata- 

418 log and ask you whether you are familiar with any 
of the lamps there pictured and described? A. 

Yes, I am. 

Q. Do you recall whether you bought any of those? A. 
Some numbers I did, yes, in fact, most of them. 

Q. Did you sell any of those to your customers? A. 
Yes, plenty of them. 

Q. Yours, of course, is a retail business? A. That is 
right. 
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Q. Mr. Margolius, was there ever any doubt in your 
mind as to the country of origin of the lamps there pic¬ 
tured and described, that is, the porcelain portion? A. 
Any question? 

Q. Any question. A. No, there was no question in my 
mind. 

Q. Was there any doubt ever or any question in the 
minds of your retail customers as to the origin of the 
porcelain portion of the lamps, was there ever any ques¬ 
tion raised? A. 1 do not think so, no. 

Q. You have sold hundreds of them? A. Yes, plenty 
of them. 

Q. Did you ever have a complaint? A. No. 

Q. In buying lamps, w T hat are your guiding principles? 
A. Well, style, quality and price, naturally. 

419 Q. Looking again at those lamps, the description 
and the price, would you say that it would be possi¬ 
ble for those to be mistaken for pure French porcelain 
lamps? A. No, because it does not specify that. 

Mr. Callaway: I rather think that question and 

answer is objectionable and should be stricken. 

• • • 

Trial Examiner Addison: Motion denied, excep¬ 
tion noted. 

• • • 

425 My last motion, your Honor, is addressed to the 
testimony in Youngstown, Ohio, of Mrs. Gifford on 
page 238 to 264. As to that I respectfully move her 
entire testimony be stricken on the ground that coun¬ 
sel for the Commission intimidated that witness by 
saying to her that counsel for the respondent had 
no right to interview her in advance. 

She was so upset by that, so nervous as a result 
of that, that even when she was shown her own let¬ 
ter, Respondent’s Exhibit No. 13, signed by herself. 


107 


she was reluctant to admit she had signed it four or 
five years ago. 

I ask her entire testimony be stricken on that 
ground. 

Trial Examiner Addison: Motion denied, excep¬ 
tion noted. 

• * * 


426 Benjamin F. Allen was thereupon called as a wit¬ 
ness for the Respondent and, having bean first duly 
sworn, testified as follows: 

Direct Examination by Mr. Silberberg: 

Q. Will you state your name, please? A. Benjamin 
F. Allen. 

Q. Where do you live, Mr. Allen? A. 5 Field Road, 
Cos Cob, Connecticut. 

Q. Mr. Allen, are you connected with the respondent 
company? A. I am. 

Q. In what capacity? A. Traveling salesman. 

Q. How long have you been in the lamp business? A. 
26 years. 

Q. When did you join the respondent? A. In 1938. 

Q. Before that, what phases of the industry were you 
in? A. In the manufacture of lamp shades. 

Q. Lamp shades? A. Lamp shades. 

Q. Manufacturing them for lamp manufacturers? A. 
Manufacturers and importers, principally importers. 

Q. In connection with that work, are you familiar with 
the operation of the lamp manufacturing trade in gen¬ 
eral? 

429 Q. Mr. Allen, from your knowledge and ex¬ 
perience in this field in dealing with manufacturers, 
would you say that it is the common trade practice for 
manufacturers or was the common trade practice for manu¬ 
facturers to import some parts of lamps and to manufac- 
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ture soma parts in this country and to assemble the lamps 
in this country? A. That is right. 

Mr. Callaway: Excuse me, that has no bearing on 
the issue in this case, none in the world. It is the ad¬ 
vertising that we are talking about. 

Trial Examiner Addison: The objection will be 
treated as a motion to strike and it is denied. 

By Mr. Silbenberg: 

Q. Mr. Allen, is it also a common trade practice for 
each manufacturer to have his own trademark on the * 
products? A. That is right. 

Q. Mr. Allen, were you present at the hearing when Mr. 
McCarthy of Woodward and Lothrop testified? A. That 
is right, I was here. 

430 Q. Are you familiar with the Wood-ward and 
Lothrop account here? A. Yes, sir, I have been 

calling on them for approximately 7 years. 

Q. Did the respondent company have any business with 
Woodward and Lothrop? A. I went through our file 
just to see approximately how many transactions we had 
with them and what we sold them. 

Mr. Callaway: Just a minute, the invoices would 
be the ibest proof of that, if it is competent. I do 

not know whether it is competent. 

• • • 

431 Trial Examiner Addison: The answer will be 
received over the objection. 

Exception is noted. 

• • • 

432 Q. About how much business did you do with 
them? A. Over that period I looked over we did 

approximately $7,500 worth of business. 

• • • 

433 Q. Will you explain roughly the period? A. 
That would be between 1S31 and 1944. 
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Mr. Silberberg: Will you mark this Respond¬ 
ent’s Exhibit 15 for identification? 

• • * 

Q. Mr. Allen, I show you what purports to be an order 
placed upon your company by Woodward and Lothrop 
dated October 13,1938, upon which the statement is made: 

“Wants exclusive in Washington”, and ask you whether 
you can identify that as an order regularly placed by 
Woodward and Lothrop with your company. 

A. That is right. 

# # * 

Mr. Silberberg: I now offer this in evidence. 

434 Mr. Callaway: In the first place it has no bear¬ 
ing on the case, it is not relevant testimony, and in 
the second place it is not an order given by Mr. Mc¬ 
Carthy. 

To prove what is contained therein it would be 
necessary to have before us the respondent’s sales¬ 
man who took the order, whose name seems to be 
Dreher. 

• • * 

435 Mr. Silberberg: May I enlarge this further with 
the witness before asking your Honor to consider 
further its admissibility? 

Trial Examiner Addison: Proceed. 

By Mr. Silberberg: 

Q. Mr. Allen, was Respondent’s Exhibit No. 15 for 
identification taken from your files on Woodward and Loth¬ 
rop? A. Yes, it was. 

Q. Was that one of the entries made in the regular 
course of business with Woodward and Lothrop? A. Ex¬ 
actly. 

Q. That was written by whom? A. Mr. Dreher. 

Q. He was the salesman handling Woodward and Loth¬ 
rop before you handled them? A. Exactly. 
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Q. The statement thereon “Wants exclusive in Wash¬ 
ington’ ’ was "written by him? A. That is right. 

Mr. Callaway: Did you see him write it? 

436 The Witness: This is his handwriting, I know his 
handwriting. I have been associated with him about 
7 years. 

Mr. Callaway: You were not present at the time. 

The Witness: No. 

Mr. Callaway: You were not present when he 
talked to Woodward and Lothrop in Washington? 

The Witness: No. 

Mr. Callaway: This is clearly incompetent. 

The Witness: In the course of our business that 
is how it is done. 

By Mr. Silberberg: 

Q. And the items, Mr. Allen, the items referred to, can 
you tell from the serial numbers what those items are? A. 
Yes, sir, lamps and shades in which the porcelain came 
from Japan. 

Mr. Silberberg: I renew my offer in evidence, 
your Honor. 

Mr. Callaway: I do not think it is competent at 
all. 

* # * 

437 Q. The carbon copy of this was placed with the 
buyer? A. Yes. 

Mr. Callaway: How do you know? 

The Witness: That is the way it was done. 

Mr. Callaway: You do not know whether it was 
done that yray or not? 

The Witness: All our business is done in that 
way. 

# # • 

439 Trial Examiner Addison: Ruling is withheld for 
the time being. 
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Mr. Silberberg: I ask we mark for identification 
as Respondent’s Exhibit No. 16 the seller’s copy of 
an order made by Woodward and Lothrop which was 

signed on October 18, 1938. 

# # * 

440 Mr. Silberberg: I now offer Respondent’s Ex¬ 
hibit No. 16 in evidence and in keeping with the Com¬ 
mission rule I respectfully direct attention to that 
portion thereof which states: * ‘Exclusive in Wash¬ 
ington.” 

Does your Honor want to reserve ruling until I 
offer this next one? 

Trial Examiner Addison: Yes. 

# * # 

441 Q. Mr. Allen, I show you Respondent’s Exhibit 
17 for identification and ask you whether that copy of 

a letter was part of your file on Woodward and Lothrop? 
A. That is right, it is. 

Q. It was mailed in the regular course of business? A. 
Correct. 

* • * 

Q. It is a copy of a letter sent to Woodward and Loth¬ 
rop? A. That is right. 

Mr. Callaway: I object to it as being incompetent, 
irrelevant and immaterial. 

By Mr. Silberberg: 

Q. I ask you what is this Respondent’s Exhibit No. 16 
for identification? A. This is an original order mailed 
from Woodward and Lothrop, mailed to us in confirmation 
of an order taken by the salesman. 

Trial Examiner Addison: It was not mailed by 
Woodward and Lothrop but your salesman. 

The Witness: It was mailed directly by Wood¬ 
ward and Lothrop. 

Mr. Callaway: How do you know that? 
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442 The Witness: Because that is the way we do it. 

If you want me to explain I will explain. 

# * * 

Trial Examiner Addison: I want to ask Mr. Ar- 
ditti several questions. 

Do you know, Mr. Arditti, that the letter of which 
this is a copy was mailed to Woodward and Loth- 
rop? 

Mr. Arditti: Yes, sir, I do remember this order 

443 particularly because Mr. Allen, when he took over 
the territory, came to see me and he said that he 
spoke to Mrs. Norse who was the manager in charge 
of the lamp and shade department, and Mrs. Norse 
asked Mr. Allen to reconsider. 

Trial Examiner Addison: All I asked you is 
whether you knew it was mailed. Did you sign it? 

Mr. Arditti: No, I did not sign the letter. I know 
of the particular case because Mr. Allen asked me to 
reconsider our policy not to give exclusive rights in 
any particular territory and related the conversa¬ 
tion he had with Mrs. Norse at that time. 

Mr. Callaway: I object to that. 

Trial Examiner Addison: You did not prepare— 
did you compare this copy with the original let¬ 
ter? 

Mr. Arditti: I refused to do business on an ex¬ 
clusive basis with Woodward and Lothrop. That is 
why we have not done any business with the lamp 
department since that time. 

Mr. Addison: You did not compare with this the 
letter that did go out? 

Mr. Arditti: I did not but I recall the whole con¬ 
versation on or about that time because Mr. Allen 
joined our firm toward the end of 1938 just right 
after that happened. 
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Mr. Silberberg: Mr. Arditti, do you have copies 
in your files of letters which you do not send! 

Mr. Arditti: No, we do not have copies in our 

444 files of letters we do not send out. We only have 
copies of what we send out. 

Trial Examiner Addison: You do not know wheth¬ 
er this was made on the same typewriter at the same 
time that the letter that did go out was made out? 

Mr. Arditti: No, I am not there to watch the type¬ 
writers they use. We have so many girls in the of¬ 
fice, I do not know. 

* • • 

445 Trial Examiner Addison: With considerable 
doubt those three papers are received in evidence 
over objection and exception is noted. They will 
be received in evidence with the numbers which have 

been given to them for identification. 

• • • 

Q. Mr. Allen, did you have any conversation with any¬ 
one at Woodward and Lothrop on this question of 

446 exclusive rights on the Paul lamps in Washington 
A. That is right. 

Q. With whom was that conversation? A. Mrs. Norse, 
who was the merchandise manager, and Mr. Lindsey. 

Q. About when was that conversation? A. The end 
of 1938—towards the end of 1938. 

Q. Did they renew their request for an exclusive right? 
A. They did and I told them exactly—I discussed it at 
that time with Mr. Arditti. 

Q. Did you report to them? A. I reported to them 
exactly what we decided to do, that we would not, we could 
not give an exclusive to one firm because one firm could not 
buy enough. 

Our outlets were too many. 

Mr. Callaway: I am making the same objection to 
all this testimony as being entirely incompetent, ir- 
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relevant and immaterial to tne issues involved in 
this case. 

By Mr. Silberberg: 

Q. Mr. Allen, in your dealings with Woodward and 
Lothrop, did you ever see Mr. McCarthy, the witness for 
the Commission? A. No, sir. 

Q. Had you taken any orders for lamps or giftware 
from Woodward and Lothrop since joining with Ed- 
447 ward P. Paul and Company, Inc.? A. Yes, sir. 

Q. Are those orders countersigned by some per¬ 
son other than a buyer? A. Yes. 

Q. Had you ever had one countersigned by Mr. McCar¬ 
thy? A. Never, not a single one. 

Q. And you have had numerous orders? A. Yes, sir, 
our files will show that. 

453 RE-DIRECT EXAMINATION by Mr. Silberberg: 

Q. Mr. Allen, did you at my request go to the Vogue 
store on 11th Street, N. W.? A. Yes, sir, I did. 

Q. Did you find in that store on sale any of the lamps 
made by respondent ? A. Quite a number. 

Q. And were they prominently displayed? A. Yes, 

sir, some were in the front window. 

• • # 


454 Albert A. Arditti was thereupon recalled as a wit¬ 
ness and having been previously duly sworn, testi¬ 
fied further as follows: 

Direct Examination by Mr. Silberberg: 

Q. Mr. Arditti, how long have you been connected with 
the respondent company? A. Since the age of 15 years 
old. 

Q. You have been president for how long? A. I think 
since 1921. 

Q. You have directed its operations since that time? 
A. Yes, sir. 
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Q. Will you explain to the Examiner your method of 
operations in normal, meaning non-war times, in so far as 
your trips to the European market, and the steps from 
that point on? A. I will go to Europe, I made two trips 
a year to Europe and I visited Paris, London, Brussels 
and other big capitals of the European countries. 

Q. And in making those visits, did you look for porce¬ 
lain and similar pieces to make purchases of? A. Yes, I 
visited the antique markets, like the Flea Market in Paris 
and the Caledonia market in London, where they sell 
antiques and I purchased original pieces. 

Q. To be copied? A. To be copied. 

455 • Q. Mr. Arditti, I show you Respondent’s Ex¬ 
hibit No. 18 for identification and ask you whether 
that is one of the originals which you purchased in your 
travels to Europe? A. Yes, this I purchased in the Cale¬ 
donia market in London. 

Q. About how long ago? A. This was the last trip I 
made in 1939. 

Mr. Silberberg: I offer it in evidence. 

• • • 

457 Trial Examiner Addison: It will be received. 

• # # 

Q. After you purchased your originals or antiques, 
such as Respondent’s Exhibit 18 in evidence, how did you 
proceed to use those, Mr. Arditti? A. Prior to 1939 I 
would send some of these pieces, these porcelain pieces, to 
either Japan, Czechoslovakia, Germany, Holland or Bel¬ 
gium or Italy for reproduction. 

Q. And how did you determine which country to send 
it to? A. Well, it depended upon the ability of the manu¬ 
facturer to make that particular piece. 

Q. As to quality? A. As to quality and as to colors 
that we wanted to change. Sometimes we changed the 
colors because sometimes the antique pieces had certain 
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colors that the American public would not buy. We had to 
change it to what the American public’s tastes were. 

Q. In other words, you would redesign it? A. Rede¬ 
sign it and then have it produced in one of several 

458 countries where it could be best produced. 

* * • 

Q. I show you, Mr. Arditti, Respondent’s Exhibit No. 
19 for identification and ask you to identify what that 
piece of porcelain is? A. This is American porcelain. We 
reproduced this piece. 

Q. When you say ‘ 1 this piece ’ ’, do you refer to Respond¬ 
ent’s Exhibit No. 18? A. That is right, in this country, 
in Trenton, New Jersey. 

Q. You decided this one should be done in the United 
States rather than in any foreign country? A. It was 
marketed on the DuBarry porcelain label just the same. 

Q. When it was marketed it was marketed as a finished 
lamp with the fittings, shade and so forth? A. Exactly. 

Q. What we have here is only the porcelain part of the 
lamp? A. That is right. There are some four or five 
pieces and this is only one piece. 

Mr. Silberberg: I offer it in evidence. 

Trial Examiner Addison: It is received. 

* • • 

459 Q. Now, in those operations, did you ever find 
occasion, Mr. Arditti, to have parts made in more 

than one country? A. Yes, sir. Sometimes a lamp will 

have parts made in five different countries. 

# ♦ • 

Q. Mr. Arditti, I show you Respondent’s Exhibit No. 20 
for identification and ask you whether you can identify 
this as the lamp stand portion of a lamp manufactured by 
your company. A. That is right. 

Mr. Silberberg: I offer it in evidence. 

Mr. Callaway: No objection. 
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Trial Examiner Addison: It is received. 

• * m 

By Mr. Silberberg: 

Q. Now, Mr. Arditti, will you tell the Commission 

460 the component parts of that lamp and the country 
of origin thereof? A. The metal base is manu¬ 
factured in our factory. 

Q. In the United States? A. In the United States, New 
York City. The porcelain part— 

Q. The blue porcelain. A. The blue porcelain part is 
manufactured in Japan. The crystal part, which is cut 
crystal, is manufactured in Czechoslovakia. The metal 
break is manufactured in the United States by us. The 
alabaster part is manufactured in Italy and the handle part, 
the part with handles, the top part with handles, is manu¬ 
factured in the United States as is the socket, wire, harp, 
and the labor to assemble it and to finish it. 

Q. When you sold it it also had a shade? A. A shade 
which was manufactured entirely in the United States. This 
was sold as a Du Barry lamp, porcelain, because it had 
this (indicating). 

It was in the Du Barry porcelain line. 

• • • 

Q. Mr. Arditti, I show you Respondent’s Exhibit No. 21 
for identification and ask you whether that is the 

461 basic structure of a lamp formerly manufactured by 
your company. A. That is right. 

Mr. Silberberg: I offer it in evidence. 

Mr. Callaway: No objection. 

Trial Examiner Addison: It may be received. 

Q. Mr. Arditti, will you tell the Examiner the countries 
of origin of the various parts of that lamp? A. The metal 
base is manufactured in the United States by us. The ala¬ 
baster base is made in Italy and imported by us from Italy. 
The bottom glass square cut piece is manufactured in Japan 
and imported from Japan by us. The breaks are brass 
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turnings made in this country and plated by us in our fac¬ 
tory because we do not have brass turning facilities. The 
cut pieces, the square cut pieces of glass are manufactured 
in Czechoslovakia and imported by us from Czechoslovakia. 
So is the other square piece. The top square piece is made 
in the United States, the top flat piece is made in the United 
States. 

Q. You mean the top piece of glass, the thinnest one? 
A. Is made in the United States, so you have five dif¬ 
ferent countries represented in the manufacture of this 
lamp. 

462 By the way, this lamp we marketed as the Paulux 
crystal. 

Q. Because it contained no porcelain? A. No porce¬ 
lain at all. 

Q. You limited the Du Barry line to porcelain? A. 
Porcelain, that is, if any part was of porcelain. 

Q. Did you have a number of styles which you manu¬ 
factured which consisted of parts from several countries? 
A. Yes, quite a number. 

Q. Did you prior to 1940 operate a factory in or near 

Paris? A. Yes, we operated a factory in Paris. 

• • • 

Q. Mr. Arditti, 1 show you what purports to be a photo¬ 
graph taken of the outside of a building and ask you whether 
you can identify that photograph. A. That is right, that 
is part of our factory in Paris. 

Q. Which you had before this war? A. That is right. 
Q. And who is the individual indicated above the “X” 
which I have written on the photograph? A. That is my¬ 
self. 

Mr. Silberberg: I offer it in evidence. 

463 Trial Examiner Addison: Received. 

• • • 

464 Q. Mr. Arditti, will you look at Respondent’s Ex¬ 
hibit No. 24 for identification? A. Yes. 
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Q. And tell us what that is. A. That is a copy of a bill 
of lading from the Nippon Yusen Kaisha Line, steamship 
line, of Japan, of a shipment they made to our London con¬ 
cern of Japanese lamp parts to he mounted with English 
manufactured parts. 

Q. When was that shipment made? A. The shipment 
was made July 27, 1936. 

Mr. Silberberg: I offer that in evidence. 

Mr. Callaway: No objection. 

Trial Examiner Addison: It will be received. 

* * • 

465 Mr. Silberberg: I ask this invoice dated July 28, 
1936, be marked for identification as Respondent’s 
Exhibit No. 25. 

• • • 

Trial Examiner Addison: The undisputed testi¬ 
mony thus far is up to a certain date they did operate 
in London, Paris and New York. 

Mr. Silberberg: I want to show actually there was 
an operation, it was not a figure of speech, there 
actually was manufacturing. 

Trial Examiner Addison: His testimony is re¬ 
garded solemnly. 

Mr. Silberberg: Counsel has seen fit to question 
this witness on certain phases of his testimony. I 
want to show unquestionable proof he did operate in 
those countries at this time. 

466 Trial Examiner Addison: There being no objec¬ 
tion it will be received. 

i • • 

Q. On Respondent’s Exhibit 25 in evidence I direct 
your attention to the serial numbers of the articles shipped 
to your London office or London plant from Japan and ask 
you whether the numbers therein used, 3161A and so forth, 
are similar to the numbers used by you in ordering ship¬ 
ments to your American plant. A. That is right. These 
481 Q. Mr. Arditti, can you identify Respondent’s 
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numbers are our own numbers that we assigned to an article 
when we designed the article and we gave the same numbers 
to the metal parts and the shades and other parts of the 
lamp. This was only a lamp part. 

Q. In the manufacturing of lamps in London, did you 
follow the same practice that you have described of manu¬ 
facturing lamps in the United States? A. The same prac¬ 
tice was followed by every lamp manufacturer all over the 
world. 

Q. Except that there you used British labor and British 
materials, aside from the imported porcelain? A. That is 
right, sir. 

Q. Now, Mr. Arditti, we have talked about some phases 
of your company’s activities. I want to go on to another 
one. 

467 Mr. Silberberg: I ask this be marked as Exhibit 

No. 26 for identification. 

* * # 

Q. I ask you whether you can identify this piece of por¬ 
celain? A. Yes, sir, this piece of porcelain was imported 
by us from Japan in an unfinished state. 

Q. In the state it now stands? A. Exactly, that is right. 

Q. It was imported for what purpose? A. To be fin¬ 
ished—to be decorated in this country, in the United States, 
and to be manufactured into a lamp. This is only a lamp 
part. 

Mr. Silberberg: I offer it in evidence. 

Mr. Callaway: No objection. 

Trial Examiner Addison: Received. 

# * * 

Mr. Silberberg: I ask this lamp frame be marked 
for identification as Respondent’s Exhibit No. 27 for 
identification. 

• ♦ • 

468 Q. I ask you, Mr. Arditti, what is the relationship 
between this Respondent's Exhibit No. 27 for identifi- 



121 


cation and the preceding exhibit, Exhibit No. 26? A. This 
one is only— 

Q. You are referring to the preceding one? A. Is only 
a lamp part. 

Q. What did your company do with it when it received 
it? A. We decorated it. 

Q. "Will you describe to the Examiner what you mean by 
‘‘decorated it”? A. We gilded it, we put the decoration 
all over the lamp. 

Q. You put on all the gilding? A. Yes, and then we put 
it into a kiln with a fire about 1400 Fahrenheit. After that 
firing we made a base for it. 

Q. That base was made in this country? A. The glass— 
the base is made of glass and it is plated. We then have to 
put on or in all the fixtures. 

Q. All the electrical attachments? A. The electrical 
attachments, all made in this country and the value of the 
porcelain in this lamp does not amount to more than 5 per¬ 
cent of the cost of the total lamp. 

Q. By that, do you mean that the cost to you of 
469 Respondent’s Exhibit No. 26 was barely 5 percent 
of the cost to you of the finished product which you 
marketed, Respondent’s Exhibit No. 27 for identification? 
A. That is right. 

Q. And the 95 percent— A. Is American labor and ma¬ 
terials. 

Mr. Silberberg: I offer Respondent’s Exhibit No. 
27 in evidence. 

Mr. Callaway: No objection. 

Trial Examiner Addison: It is received. 

• • • 

Q. Was it your practice to decorate porcelain ware 
imported from other countries, too? A. Yes, England, 

France, Italy, Czechoslovakia and all other countries. 

• * • 
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470 Samuel Marks was thereupon called as a witness on 
behalf of the Respondent and, having been first duly 

sworn, testified as follows: 

Direct Examination by Mr. Silberberg: 

Q. Your name, please? A. Samuel Marks. 

Q. Mr. Marks, you are in business here in Washington? 
A. I am. 

Q. What is the name of your business ? A. Marks and 
Son. 

Q. Marks and Son? A. Yes, 710 Eleventh Street, N. W. 
Q. What type of business is that, sir? A. We carry 
home furnishings, lamps, a little china, curtains, draperies, 
bedspreads, and so forth. 

Q. Before opening that business, were you engaged in 
retailing? A. I was. 

Q. With what company? A. The Palais Royal for 22 
years. 

Q. That is a department store? A. Yes, right here in 
the city. 

Q. For how long? A. For 22 years. 

471 Q. For how long have you been in the retail busi¬ 
ness? A. Five years, in Marks and Son. 

Q. Thus making a total of about 27 years? A. That is 
right. 

Q. In that time, have you bought and sold lamps, table 
lamps? A. Prior to going in business and when I was at 
the Palais Royal and since. 

Q. Are you familiar with the respondent company, Ed¬ 
ward P. Paul and Company? A. I am. 

Q. Have you bought and sold their lamps? A. I have. 
Q. Through a period of years? A. Oh, yes. 

Q. Have you ever had any complaints or objections 
voiced by any of your customers to the wares which were 
manufactured by them and sold by you? A. I have not. 
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Mr. Callaway: That is entirely incompetent, your 
Honor. 

Trial Examiner Addison: The complaint deals 
with a very narrow range of issues. Certainly there 
is no question raised as to complaints in general. 

By Mr. Silberberg: 

Q. Was there ever a complaint made to you by 

472 any of your customers on a lamp made by the Paul 
Company that it was misrepresented to them or mis- 

sold to them or mislabeled 1 ? A. No. 

Mr. Callaway: I still think it is incompetent. 

Trial Examiner Addison: The motion is denied, 
exception noted. 

By Mr. Silberberg: 

Q. When you bought, Mr. Marks, the line of the respond¬ 
ent company, did you buy from the catalog or by personal 
inspection at their showroom or from photographs? A. 
Both ways. 

Q. I show you Commission Exhibit No. 1 in evidence, a 
catalog of the respondent company, and ask you whether 
you are familiar with what is pictured and stated on page 7 
thereof. A. I am. 

Q. From reading that and looking at the photographs 
and the prices and the language there used, Mr. Marks, 
would you say that any retailer could be deceived or misled 
as to the country of origin of the porcelain portions or any 
other portions of those lamps? A. I would not think so. I 
knew the nature of the thing at that time. 

Q. When you buy lamps you buy them on what basis, 
what do you have in mind when you are buying? What 

473 qualities do you look for? A. Well, I look for cost, 
the appeal and what we can get for it retail, where it 

is from. Sometimes I want to know whether it is English 
goods or formerly, before the war, Japanese goods or 
American goods. 
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Q. And let me ask you sir, as to a candy box described 
as No. 3937 on the cover of this catalog. Did you ever deal 
in merchandise of that kind? A. I did but I do not remem¬ 
ber that particular box. 

Q. From looking at that catalog, let me ask you, sir, 
whether there would be any question or any doubt in your 
mind as to the country of origin of the porcelain portion of 
that lamp. A. Well, I would not exactly know from looking 
at it. 

Q. Would you say it was French? A. No, I would not. 

• * • 

474 Q. Referring again to page 7 of the catalog, Mr. 
Marks, I ask you, sir, whether it would be possibly for 

a lamp selling to retailers at $2.25 to have originated in part, 
even, in France? A. No, sir. Not with my past experi¬ 
ence, I would not say so. 

Q. What about England ? A. Neither. 

Q. In what country, would you say, it "would have to 
originate? A. Well, if it -was foreign goods, Japanese 
goods. We always looked upon the lamp in that particu¬ 
lar price range as originated—purchased over there and 
assembled over here. 

Q. You recognize those lamps w T ere actually put to¬ 
gether in this country? A. Yes, sir, I have used thousands 
of them. 

Q. As to those thousands you have sold you have had 
no objection from customers? A. We did not misrepre¬ 
sent them, we did not buy them as misrepresentations and 
we do not look for any objections. 

Mr. Silberberg: You may inquire. 

CROSS-EXAMINATION by Mr. Callaway: 

Q. What is there on page 7 of Commission Exhibit No. 
7 that tells you the country of origin of the lamp? 

475 A. It does not tell the country of origin exactly, but 
I am familiar with those lamps and where they origi¬ 
nate from and I bought them over a period of years. 
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Q. Then, in knowing where those lamps came from you 
are relying upon your general knowledge more than what 
is stated on page 7 in the catalog? A. No. I had that on 
my desk when I would reorder certain numbers that we 
sell. We buy in a group and we reorder certain numbers. 
I always had one or two catalogs, the girls had them avail¬ 
able and I would know where the goods originated from, 
there was no question in my mind at any time. 

Q. Nothing on page 7 of Commission Exhibit No. 1 tells 
you where the goods originated from, is there ? It is your 
knowledge of the lamp business that tells you where they 
came from? A. The reading of that does not look mis¬ 
leading to me. As far as I was concerned from reading 
it I knew where they were from plus knowing from my own 
accord from buying them over a period of years they were 
Japanese. 

• • • 


477 Albert A. Arditti resumed the stand and testified 
further as follows: 

Direct Examination resumed: 

* • * 

480 Q. Mr. Arditti, I show you Respondent’s Exhibit 
No. 30 for identification and I ask you if you can tell 
us what that is. A. This is a coffee pot imported from Eng¬ 
land. 

Q. By vour company? A. Exactly. 

Q. In what state, in the state it is now? A. In that 
state. 

Q. As it is shown? A. That is right. 

Mr. Silberberg: I offer it in evidence. 

Mr. Callaway: No objection. 

Trial Examiner Addison: It will be received. 


* * * 
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Exhibit No. 31 for identification? A. It is the exact 
coffee pot, that is, the one that was shown to me before. 

Q. No. 30? A. Yes. The only thing is that we have 
drilled holes in the bottom and drilled holes on the top, 
on the lid of the coffee pot and we decorated it with Ameri¬ 
can decals. 

Q. What about the gold? A. The gild, too, we use 
American materials and labor to decorate the item as is 
and then manufacture our metal base in this country and 
plate it and use American fixtures and sold it as a Du Barry 
porcelain lamp. 

Mr. Silberberg: I offer it in evidence. 

Mr. Callaway: No objection. 

Trial Examiner Addison: It is received. 

• • • 

Q. Did you sell that as an English lamp? A. No, sir. 

Q. Did you sell it as an American lamp? A. We sold 
it as an American lamp. 

482 Q. Was there any “Made in U. S. A.” on the fin¬ 
ished product? A. No, sir. 

Q. Did it carry the Du Barry label? A. The Du Barry 
label, yes. 

* * * 

491 Q. Mr. Arditti, will you describe this box? A. 
This is an English box. 

Q. The porcelain portion is made in England? A. Yes. 

Q. As indicated on the bottom thereof? A. Yes. 

Q. And what did you do to it when you imported it 
into this country? A. Well, we manufactured a metal 
base. 

Q. Is that hand-soldered? A. That is hand-soldered, 
a hand-made base. 

Q. And sold as a complete unit? A. Sold as a unit, 
also sold not complete. 

Q. In other words, you sold it mounted and unmounted? 
A. That is right. 
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Q. Just as you sold other candy boxes and cigarette 
boxes? A. That is right. 

Q. Depending on what your customers ordered? A. 
Some wanted them as jewel boxes and some as cigarette 
boxes. 

Q. The difference being if it is mounted it is a jewel 
box and if it is unmounted it is a cigarette or candy box? 
A. That is right. 

Mr. Silberberg: I respectfully direct your Honor’s 

492 attention to the fact that the English origin is 
plainly marked on the bottom of the box and inside 
the cover of the box. 

Do you object to the introduction of this into evi¬ 
dence? 

Mr. Callaway: I do not see what bearing it has 
but I do not care if you offer it in evidence. 

Mr. Silberberg: I offer it in evidence. 

Trial Examiner Addison: It is received. 

• • # 

Q. The picture on the cover of this box is what, Mr. 
Arditti ? A. It shows President Roosevelt and Prime Min¬ 
ister Churchill of England together at the Atlantic Confer¬ 
ence when they met in 1941. That does not make it either 
British nor American because they have a picture of Presi¬ 
dent Roosevelt and Churchill. 

* • • 

493 Q. Mr. Arditti, from your experience in giftware, 
porcelain and the lamp line, would you say that such 

items as Respondent’s Exhibit No. 26, Respondent’s Exhibit 
No. 28 and Respondent’s Exhibit No. 38-A, -B and -C, or 
Commission Exhibit No. 9, before it was broken in transit 
during the course of these hearings, would you say any of 
these things could be sold in the form in which you imported 
them for any purpose whatsoever? A. No, sir, not to the 
public. 


* • • 
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504 Q. Now, Mr. Arditti, I direct your attention to 
this exhibit and ask you if this company, the Nova 

Manufacturing Company, likewise purchased from you any 
lamp parts. A. Yes, they purchased from us lamp parts 
manufactured in Japan, lamp parts manufactured in Eng¬ 
land and lamp parts manufactured in Czechoslovakia and 
Italy. 

505 Q. Which are the lamps parts manufactured in 
Japan? A. 3658,3631, the 3000-numbers. 

Q. Everything in the 3000 series ? A. Yes, sir. 

Q. Imported by you and sold to them, a competitor of 

yours? A. Yes, only the china parts. 

• * * 

514 A. This is a consular invoice, shipment made to 
the General Import Company, Ltd., of Montreal, Can¬ 
ada, on June 1, 1940, and April 22,1940. One invoice calls 
for lamp vases, which are mounted. 

Q. Which are mounted? A. Yes and they are de- 

515 dared there that this country is the country of origin, 
that is these lamps vases as U. S. A. 

Q. That declaration is made by whom? A. By us, 
signed by us, sworn to by us. 

Q. That declaration “Made in U. S. A.” is based on 
what requirement? A. It is based that we have to con¬ 
sider the major value of the article. In other words, if the 
imported part of that article represents 25 per cent or 
even less than 50 per cent of the value, then it becomes an 
American product. 

• * • 

520 Q. Will you clarify the point as to the requirement 
of our Customs officials on exports made by you? A. 

An export declaration must be made before any shipment is 
made out of the country and filed and certified and 

521 sworn to with the Custom House in New York City or 
any locality where there is an export house and there 

is a stamp on it allowing you to ship and in this declaration 
it must be stated, the country of origin of the goods and we 
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always, on goods remanufactured by us, show it as made in 
the United States because they are such, according to the 
Custom House law. 

• • • 

Mr. Callaway: Just a minute, I object to his tes¬ 
timony as to the customs and laws in regard to ex¬ 
ports. It has no bearing in this case. If it does he 
is not a proper witness. 

The Witness: I am an importer and exporter for 
the past 30 years and I am not a proper witness? 

Trial Examiner Addison: Did you say you de¬ 
clared that as American-made wholly regardless of 
the percentage therein contained? 

The Witness:. Because this comes within the law. 

• • * 

522 Trial Examiner Addison: The testimony is re¬ 
ceived as to what he did, not as to what the law is. 

• • * 

523 Q. Now, Mr. Arditti, let us turn to the Martin 
file. 

I show you Respondent’s Exhibit No. 12 for identification 
and ask you whether you can identify that letter. A. Yes, 
sir. 

Q. Is that a carbon copy? A. A carbon copy of a 
letter addressed to the Martin Furniture Makers on Janu¬ 
ary 19, 1939, enclosing a check for $2.60. 

Q. And it mentions— A. And it is mentioned in that 
letter. 

Mr. Silberberg: I now renew my offer of this let¬ 
ter in evidence. 

Mr. Callaway: I object to it. 

• • * 

Q. I ask you, Mr. Arditti, to direct your attention to 
your company’s ledger card showing business transactions 
with the Martin Furniture Makers and ask you 

524 whether that record shows a cash payment refund 
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made to the Martin Furniture Company on or about 
the 19th of January 1939, the date of this letter? A. Yes, 
that is our bookkeeping machine ledger. 

Q. Was such refund made? A. Yes, sir. 

Q. In what amount? A. January 19, $2.65. 

* • • 

Trial Examiner Addison: It is received as a let¬ 
ter mailed by the respondent. 

* • * 

525 Q. Now, Mr. Arditti, after you had written to the 
Martins notifying them that if they did not want 

goods manufactured at least in part in Japan not to order 
anything in the 3000 series, did you receive further orders 
from them? A. Yes, sir. 

Q. Of goods in the 3000 series? A. Yes, sir. 

Mr. Silberberg: I ask this be marked Respond¬ 
ent’s Exhibits No. 50-A and -B for identification. 

• * • 

526 Trial Examiner Addison: Does that show any 
thing not shown on the preceding exhibit? 

Mr. Silberberg: Yes, your Honor. It shows on 
September 30, 1939, the Martins bought from the 
respondent several different lamps in the 3000 series 
which were imported from Japan, I mean the proce- 
lain portions were imported from Japan. 

I offer this in evidence. 

Mr. Callaway: No objection. 

Trial Examiner Addison: Received. 

• • • 

Mr. Silberberg: I ask this letter from Martin 
Furniture Makers to the respondent dated Novem¬ 
ber 20, 1940, the typewritten and signature portion 
thereof be marked Respondent’s Exhibit 51, for 
identification. 


• • 
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Mr. Silberberg: I ask it be received in evidence. 
Mr. Callaway: No objection. 

Trial Examiner Addison: Received. 

* * * 

527 Mr. Arditti, does that show any purchases made 
by the Martins? A. They reordered the same 
identical lamp they received. 

Q. Was any portion of that made in Japan? A. Yes, 
the china portion was made in Japan. 

Q. The date on that is November 20, 1940? A. Yes. 
Mr. Silberberg: I now ask that this letter from 
Martin Furniture Makers dated January 20, 1941 

be marked for identification. 

• • * 

Mr. Silberberg: I offer in evidence. 

Mr. Callaway: No objection. 

Trial Examiner Addison: Received. 

# * # 

By Mr. Silberberg: 

Q. And what does this show, Mr. Arditti? A. Re¬ 
ordering two lamps, 3901, which is the same number that 

they ordered previously in the other two orders. 

* • # 

528 (The document referred to was marked Respond¬ 
ent’s Exhibit 53, for identification.) 

Mr. Silberberg: I offer it in evidence. 

Mr. Callaway: No objection. 

Trial Examiner Addison: It may be received. 

• • • 

529 Q. Mr. Arditti, what does this show? A. They 
recorded the same identical lamp as the previous 

orders. 

Q. Those lamps consisted of porcelain portions made 
where? A. In Japan, the same numbers. 

Q. Mr. Arditti, I direct your attention to Commission 
Exhibit No. 4 in evidence and ask you whether the cigar- 
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ette boxes and candy dishes there on order by the Martin 
Furniture Makers are of the 3000 series. A Yes, sir. 

Q. Where do the porcelain portions come from? A. 
From Japan. 

Q. After you made these shipments in December 1941 
to the Martin Furniture Makers, were you paid for that? 
A. No, sir. 

* • • 

Mr. Silberberg: I offer in evidence a carbon copy 
of a letter dated February 5, 1942, addressed to 
Martin Furniture Makers and sent by Edward P. 
Paul and Company, Inc. 

Mr. Callaway: No objection. 

Trial Examiner Addison: It will be received. 

530 Q. In this letter, did you ask for payment on that 
shipment? A. Yes, w^e asked payment of $24.85. 

Q. This was approximately two months after you made 
the shipment? A. Yes, December 5, and this payment in¬ 
voice was not made. 

Q. Did you receive any response to that letter? A. 

No, we did not receive any response. 

• # • 

Mr. Silberberg: I offer in evidence carbon copy 
of a letter dated March 9, 1942, addressed to Mar¬ 
tin Furniture Makers and signed by the respondent 
company. It is offered only as to the carbon portion 
and not the penciled portion. 

Mr. Callaway: No objection. 

Trial Examiner Addison: Received. 

• • • 

531 Q. Did you again then on March 9, 1942, ask the 
Martins for payment on that shipment? A. We 

did. 

Q. Did you receive it? A. Never received it and re¬ 
ferred to our letter of February 5 and 18. 

• • • 
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Mr. Silberberg: I ask the letter dated April 6, 
1942, to the Martin Furniture Makers from the re¬ 
spondent be received in evidence. 

Trial Examiner Addison: Received. 

• • • 

Q. Was this another request for payment on that same 
shipment? A. Yes, sir. 

Q. Were you paid pursuant to that? A. No, sir, we 
were never paid and we asked for the money and we never 
received it, we referred to our letter of March 9. 

Q. Mr. Arditti, who was Mr. Alton? Was he 

532 formerly an attorney for your company in New 
York in addition to being employed by you? A. 

Yes, sir. 

Q. And did he send out collection letters on some of 

your delinquent accounts? A. Yes, sir. 

• *. * 

Q. May I ask you, Mr. Arditti, whether you directed, 
Mr. Alton, as your attorney, to demand such payment 

533 on this delinquent account? A. I did. 

Q. About the 8th of May 1942? A. Yes, sir. 

Q. And do you know whether he did so write to the 
Martin Furniture Makers? A. He did so write because 

we received a letter right after that from Martins. 

# # # 

536 Q. Now, Mr. Arditti, I refer you back to Re¬ 
spondent’s Exhibit No. 12 in evidence, which was a 
letter that your company sent to Martins on June 19,1939, 
and referring also to Respondent’s Exhibit No. 13 in evi¬ 
dence. 

I now show you what purports to be a letter dated Janu¬ 
ary 17,1939, from Martins Furniture Makers to your com¬ 
pany. A. Yes, sir. 

Q. And do you know whether that letter was received 

by your company? A. Yes, it was received. 

.* * * 
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53S Trial Examiner Addison: Received over objec¬ 
tion, exception noted. 

* * • 

Mr. Silberl>erg: I now offer this letter from the 
Federal Trade Commission to respondent dated 
August 13, 1942. 

Mr. Callaway: No objection. 

Trial Examiner Addison: It is received. 

• • * 

539 Q. Mr. Arditti, did you receive that letter from 
the Commission? A. Yes, sir, it is addressed to 

me, personally. 

Q. With the papers included thereunder, those which 
have been offered in evidence by you today? A. The 
whole file was delivered to the Commission and the whole 
file was returned to us. 

Q. Was Respondent’s Exhibit 12 in evidence among 
those letters which were turned over to the Commission 
at that time and returned to you under the covering letter? 
A. Yes, sir, that same letter was in that file. 

Q. Did you discuss the letter of January 19, 1939, Re¬ 
spondent’s Exhibit No. 12, with an investigator for the 
Commission? A. Yes, sir, I discussed it with Mr. War¬ 
ner. At that time Mr. Warner told me that that then 
seemed to him like a crank case. 

Q. Did you at that time discuss with him the fact that 
the Martin Furniture Makers knew in 1939 that any items 
in the 3000 series ordered from you consisted at least in 
part of Japanese goods? A. Yes. 

Q. You discussed that with Mr. Warner? A. With 
Mr. Warner and in fact in response to that he said 

540 the whole thing looked like a crank case. 

Trial Examiner Addison: Do not quote Mr. War¬ 
ner. He had no authority to tell you anything. He 

was sent to get information. 

• • • 
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544 Mr. Silberberg: I ask that this letter from the 
Connecticut Novelty Company dated July 19, 1938, 
be marked for identification as Respondent’s Ex¬ 
hibit 65. 

# # • 

Q. Mr. Arditti, I direct your attention to Respond¬ 
ent’s Exhibit No. 65 for identification and the por- 

545 tion thereof written in this letter wherein the com¬ 
pany requests you send mats. What do they mean 

by “mats”? A. They want photographs, newspaper 
matter for advertising purposes to be used for their direct 
advertising to the public. 

Q. They were a customer of yours at that time? A. 
Yes, sir. 

• • • 

Mr. Silberberg: I ask a carbon copy of a let¬ 
ter dated July 20, 1938, addressed to the Connecti¬ 
cut Novelty Company and signed by the respondent 
company be marked for identification as Respond¬ 
ent’s Exhibit No. 66. 

• * * 

Q. Mr. Arditti, is that exhibit, a carbon copy of a let¬ 
ter which your company sent to the Connecticut Novelty 
Company? A. Yes, sir. 

Q. In response to the preceding exhibit? A. Yes, sir, 
in answer to that letter. 

• * • 

546 Q. I note in this letter, Mr. Arditti, that you 
state, “With reference to your request for mats, 

regret to advise that we do not carry same as our line is 
much too extensive.” 

Did you furnish mats or pictures or any other advertis¬ 
ing material to any of your customers? A. No, sir. 

Q. Nothing, anything of that kind whatsoever? A. 
Yes, sir. 
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Q. What they used to advertise your wares, they made 

up themselves? A. Yes, sir. 

• • • 

551 Q. Mr. Arditti, I will ask you to identify, if you 
can, Respondent’s Exhibit No. 67 for identification. 

A. This is a cigarette box imported from Japan in the 
unfinished state. 

Q. In the state in which you now have it? A. Yes, in 
white. 

Mr. Silberberg: I offer it in evidence. 

Mr. Callaway: No objection. 

Trial Examiner Addison: Received. 

• • • 

552 Q. Mr. Arditti, I show you Respondent’s Exhibit 
No. 68 for identification and ask you whether you can ex¬ 
plain what that is. A. This is exactly the same box. 

Q. As the preceding exhibit? A. As the preceding 
exhibit, only that we decorated it in the United States and 
sold it after it is decorated. 

Q. Was it sold by your company in the condition in 
which it is now offered? A. Yes, in the condition it is 
now offered with the “Made in Japan” inside. 

Q. You mean “Made in Japan” inside or on the bot¬ 
tom? A. On the bottom, although the cost of putting on 
the decorations is 75 percent of the cost of the item. 

Q. In other words. Exhibit 67 represented only 25 per¬ 
cent of the total cost to you of Exhibit 68? A. That is 
right. 

Mr. Silberberg: I offer it in evidence. 

Mr. Callaway: No objection. 

553 Trial Examiner Addison: Received. 

• * • 

Q. Was the “Japan” or “Made in Japan” on the bot¬ 
tom of these boxes, Exhibit No. 68, obscured in any way? 
A. No, sir, because it was not necessary in the process of 
manufacturing. 

• • • 
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564 Q. Now, I ask you to look back in the record of 
your transactions with the Martin Furniture Makers 
and ask you whether they ever made prompt payment on 
any purchase which they made? A. Except with the cash 
orders, the cash order requirements which we used to ship 
before, they never paid, they were always overdue. Their 

payments were overdue always. 

• * • 

566 Q. Mr. Arditti, what was the difference in value 
between an unmounted powder or candy box, such 

as Respondent’s Exhibit No. 69, Exhibit 70 and Exhibit 
71, and a mounted jewel box or whatever other name 

567 it may be described by, such as Respondent’s Ex¬ 
hibits Nos. 3 and 4 and that which was described on 

the cover of Commission Exhibit No. 1? A. The unmount¬ 
ed box we sold for $2 apiece, the unmounted candy box 
3578 we sold for $2 apiece and the mounted box, 3937, we 
sold for $1.50 apiece. 

Q. With the mounting? A. With the mounting. 

Q. Because this was a cast mounting? A. That is 
right. 

Q. With a screw or bolt attachment? A. That is 
right. 

• * # 

580 Q. Mr. Arditti, I direct your attention to Corn- 

581 mission Exhibit No. 1, page 7 thereof, catalog pub¬ 
lished by your company, the first lamp there is No. 

6076? A. Yes, sir. 

Q. And I ask you, using these notes which you had pre¬ 
viously made to refresh your recollection, to tell the Ex¬ 
aminer how much the porcelain contained in that lamp rep¬ 
resented as against the total cost of the finished lamp to 
you? A. Well, the finished—I mean the imported porce¬ 
lain part cost 40 cents and the total American material 
and labor going into that lamp cost $2.16. 
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Q. Making a total cost of— A. $2.56. 

Q. 40 cents was represented by the porcelain? A. Yes, 
by the porcelain. 

Q. I direct your attention to the cover of Commission 
Exhibit No. 1, the candy box or jewel box, No. 3937, and 
ask you to refresh your recollection with notes previously 
made by you and tell the Examiner what percentage of the 
total cost to you of the finished item was represented by 
the cost of the porcelain imported by you. A. The porce¬ 
lain imported cost 44 cents and the American labor and ma¬ 
terials to finish the item cost 65 cents, making a total of 
$1.09. 

Q. Of which only 44 cents was represented by the porce¬ 
lain? A. By the porcelain. 

582 Q. Mr. Arditti, referring back to the lamps pic¬ 
tured on page 7 of Commission Exhibit No. 1,1 ask 
you whether at the time the investigator from the Commis¬ 
sion came to your place of business whether you showed 
him the lamps there pictured? A. Yes, sir. 

Mr. Callaway: I object to what went on between 

him and the investigator. 

* * • 

Trial Examiner Addison: "With the same doubt 
the objection is treated as a motion to strike and 

denied. The answer is already in. 

• • * 

584 Q. Mr. Arditti, when lamps are sold in this 

585 country, is there any requirement about the placing 
of an Underwriters Laboratory seal or sticker on 

any portion thereof? A. Yes, that is right. 

• • • 

Mr. Callaway: I am making my objection now 
before he gets finished because that is the only way 
I can get it in. He never lets the objection go in 

without lirst stating an answer. 

* # * 
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Trial Examiner Addison: The Examiner has to 
strain his imagination to see how an answer to this 
question bears on this complaint, but if counsel feels 
586 it does, the answer will be received over the objec¬ 
tion, and exception noted. 

By Mr. Silberberg: 

Q. Mr. Arditti, will you answer the question, please? A. 
Yes, all lamps shipped by us must have an approved wire 
with the Underwriters label on the portion of the wire of 
the lamp. 

Trial Examiner Addison: That is just your house 
regulation? 

The Witness: No, every manufacturer. 

By Mr. Silberberg: 

Q. Is that a requirement of law in a number of States? 
A. In a number of States it is required, not only that but 
also certain plugs. 

Q. Is it a requirement by a number of municipalities by 
their own ordinances? A. Yes, sir. 

Q. It is a further requirement of a number of fire in¬ 
surance companies that only Underwriters Laboratory ap¬ 
proved wire appliances may be used? A. Yes, sir. 

• • • 

589 CROSS EXAMINATION by Mr. Callaway: 

Q. Mr. Arditti, when you said that the Martin 
Furniture Makers were shipped cigarette boxes in their 
order of December 1941, which you stated in your direct 
testimony a while ago, I call your attention to the invoice 
which is in evidence as Commission Exhibit No. 6, and ask 
you where there was a charge made for the cigarettes boxes. 
A. This is the cigarette box they ordered, maybe it was not 
shipped, the cigarette boxes. 

590 Q. It was not shipped then? A. No, this shows 

it is back order, it is my mistake. 

• • • 
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592 Q. Now, all these physical exhibits, these lamps 
and candy boxes you have introduced in evidence, 
where do they come from? A. From our plant. 

593 Q. From your plant? A. Yes, sir. 

Q. Are they showroom stock? A. No, it was 
odds and ends we had in the place that I showed Mr. Warner, 
the same thing I showed Mr. Warner. 

Q. Are they all salesmen’s samples? A. Odds and ends 
we have plenty of in the place. 

Q. So folks coming in there to look over your stock could 
see them, is that right? A. No, they are on the shelves, 
that is how we had them brought up. I asked the stock clerk 
to bring up a few samples and we showed Mr. Warner every 
lamp imported made by us of raw materials from the coun¬ 
try from which we bring it. 

Q. Now, these physical exhibits, the lamps and candy 
boxes you introduced into evidence yesterday and today, 
where are they shown in your 1941 catalog, which is Exhibit 
No. 1 of the Commission. A. Which ones, the others? 

Q. All these you brought in yesterday and today, do they 

have numbers in your 1941 catalog? A. I do not know. 

• • • 

Q. I am talking about any among these physical 

594 exhibits. A. I do not think so. 

• * * 

Q. I will ask the question this way, then. Are any of the 
cigarette boxes, candy boxes, and lamps introduced into evi¬ 
dence yesterday and today shown in your 1941 catalog? A. 
Yes, sir. 

Q. Now, show me where. A. Where? There is the 
candy box. 

Q. That was not the one introduced yesterday. I am 
talking about those introduced yesterday and today. A. 
Well, they are not over here. Some of them are not here, 
no, they are nol. 
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Q. None of those introduced were shown in your 1941 
catalog? A. No. 

# * • 

596 Q. Now, referring to Respondent’s Exhibit No. 
12, which I hand you, you say that was in your Martin 

file? A. Positively. 

Q. You did not write that letter yourself, you did not 
sign it ? A. No, I did not sign that letter. 

Q. You did not mail it? A. I did not mail it but it was 
in that file because I discussed this question with Mr. War 
ner when he told me this was a crank case. 

597 Q. Now, then, the fact that you say that letter 
was mailed to the Martin Furniture Company is 

based on the basis that you discussed that—I believe— A. 
With Warner. 

Q. Then you found it in the file, that is right, isn’t it? 
A. I found it in the file. 

• * • 

598 Q. In your testimony yesterday that the letter was 
sent, it was based on the fact that you found it in the 

file of the Martin Furniture Makers, was it not, that you 
found the carbon copy in the file? A. Yes. When Mr. 
Warner came into my office— 

Trial Examiner Addison: “Yes” is enough. 

• • # 


603 Benjamin F. Allen was' thereupon re-called as a 
witness for the respondent and having been previ¬ 
ously duly sworn, testified further as follows: 

• * * 

Further Direct Examination : 

• • • 

Q. Mr. Allen, I show you Respondent’s Exhibit No. 78 
for identification and ask you whether you can identify that 
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letter, apparently sent by Tapscott’s of Chvensburg, Ken¬ 
tucky, to tbe respondent corporation. A. That is right. 

* • * 

604 Q. Since the receipt of that letter dated Septem¬ 
ber 18,1944, asking for any more Japanese pots, have 

you had any business dealing with this firm, Mr. Allen? A. 
At the February gift show which was held in the Palmer 
House in Chicago I sold them approximately $5,000 worth 
of merchandise. 

Q. Was any of that merchandise in part from Japan? 
A. About three-quarters of it. 

Q. And did they ask for more? A. Yes. 

Q. Are they a large, small, or medium-sized business in 
the South? A. They are one of the largest floral jobbers 
in the country—florists’ materials, such as vases, ribbons, to 
tie flowers up with, and candy boxes and gift merchandise. 
Q. These items which you sold to them are un- 

605 mounted, are they, sir? A. Unmounted. 

Q. And some made in Japan and that is plainly 
visible, “Made in Japan”? A. Yes, in fact he asks for 
that. 

• • • 


606 Albert A. Arditti thereupon resumed the stand and 
testified further as follows: 

Further Direct Examination: 

• • • 

607 Q. Now, Mr. Arditti, when did your company be¬ 
gin to use the trademark “Du Barry”? A. Around 
the year 1930. 

608 Q. At that time, were you making lamps? A. Yes, 
sir. 

Q. Were you importing the porcelain portions? A. We 
were importing the porcelain portions. 
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Q. From what countries ? A. From all European coun¬ 
tries. 

Q. Were you importing at that time from Japan? A. 
No, sir. 

Q. From China? A. No. 

Q. Entirely— A. Only European. 

Q. When did you start the importation of porcelain por¬ 
tions from Japan? A. From the Far East we started in 
1934-1935. 

Q. That would he Japan and China? A. When the 
trouble with Germany started, when Hitler came in. 

Q. And you continued to use 4 ‘Du Barry” as the trade¬ 
mark on all your lamps ? A. On all our lamps. 

Q. One last question. 

In 19411 believe that was the last year that you imported 
any substantial quantities of porcelain? A. Yes, sir. 

Q. Can you tell the Examiner what percentage of your 
total imports of porcelain in that year, 1941, came 
609 from Japan? A. From 1934? 

Q. Please answer my question, 1941, if you know. 
A. I do not have the exact record but I can tell you from 
1934 until 1941 our total purchases from Japan never 

amounted to more than 10 percent of our total imports. 

• * • 


Commission’s Exhibit No. 1. 

615 

Page 1 

LAMPS GIFTS AND ART WARES 

During the last forty-three years Paul has become the 
largest combined lamp and gift ware house in America. The 
Paul organization has grown regardless of such handicaps 
as import difficulties, scarcity of material, closing of sources 
of supply, etc. And today, Paul has achieved the identity 
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of producing within its own organization most everything 
it sells. The items in this catalogue are quoted net to the 
trade with rights reserved to change prices without notice 
and ration deliveries as may become necessary. 

BUY NOW ! ! 

EDWARD P. PAUL & CO., Inc. 

Established 1898 

1133 Broadway New York, N. Y. 

Imported “Du Barry’ ’ Porcelain . . . 

A. NO. 6073—TABLE LAMP (27" high).... each $8.50 

B. NO. 3581—CIGARETTE BOX (7M>" long) each $1.25 

C. NO. 3584—ASH TRAYS (3*4" long).... doz. sets of 
four $7.20 

D. NO. 3937—CANDY BOX (5" diameter)... .each $1.50 
619 

Page 5 

V . . .—BRITAIN DELIVERIES THRU PAUL’S. 
... —V 

“ROYAL FENTON” STAFFORDSHIRE . . . 

For generations the district of Stoke-on-Trent, England, 
has handed down . . from father to son . . master potters 
with instinct and capability that has helped keep the name 
“ENGLISH STAFFORDSHIRE” world renowned for 
the most distinctive line of artware ever offered. Now, 
more than ever with conditions as they are, the desire to 
buy “something British” is more prevalent than ever, for 
it tends in some small measure to help Britain buy Amer¬ 
ican . . . since every dollar spent on British goods comes 
back to American factories and farms which are selling 
Britain what she needs so urgently. We have collected 
the most unusual beautifully styled creations ever ex- 


4 


145 

hibited at popular prices for immediate delivery from New 
York stock. 

621 

Page 7 

IMPORTED Hand Decorated “Du Barry” Porcelain 

“DU BARRY” PORCELAIN TABLE LAMPS are 
nationally famous as reproductions of rare original French 
and English “old pieces” . . . each piece is hand decorat¬ 
ed and ornamented with Watteau and floral prints to re¬ 
semble fine “serve” in design . . . and rich colors Ox 
maroon—cobault blue—verde green and warm ivory . . . 
each urn is specially fitted with PauVs polished—Rogers 
gold plated metal arms or bases . . . and complimented 
with specially styled tailored shades. 

A. ..NO. 6076—“DU BARRY” PORCELAIN TABLE 
LAMP (21" high) . . . with scalloped 13" shade . . . each 
complete $3.50 

B. NO. 6001—“DU BARRY” PROCELAIN TABLE 
LAMP (23" high) . . .with 14" drum shade . . . each 
complete $3.50 

C. NO. 6006—“DU BARRY” PORCELAIN TABLE 
LAMP (22" high) . . . with 13" scalloped shade . . . each 
complete $3.50 

D. NO. 6056—“I)U BARRY” PORCELAIN TABLE 
LAMP (21" high) . . . with 13" drum shade . . . each 
complete $3.50 

E. NO. 6082—“DU BARRY” PORCELAIN TABLE 
LAMP (22" high) . . . with 14" bell shade . . . each 
complete $4.25 

F. NO. 6017—“DU BARRY” PORCELAIN TABLE 
LAMP (22" high) . . . with 14" scalloped shade . . . 
each complete $3.50 
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630 

Page 16 

WANT TO RUN THIS SALE? 



Usually would be $6.98 to $10.00 


ONE-OF-A-KIND LAMPS 
FEW-OF-A-KIND LAMPS 


Domestic lamps, imported lamps . . . everyone a value!!! 
China, porcelain, wood, crystal, hob-nail glass and alabaster 
in conventional and modern styles . . . There are genuine 
French lamps . . . genuine English bone chinas . . . hand 
painted Chinese porcelains . . . Colonials . . . Modem 
Woods . . . French reproductions with rich coin gold deco¬ 
rations . . . and Crystals that light three ways. There are 
Staffordshires . . . and carved Alabasters, etc. There are 
decorations in florals, Watteaus, and two-tones on ivory 
and rich colored backgrounds. Each lamp is completed 
with styled hand tailored shade suitably designed. We have 
limited quantities of these gorgeous lamps . . . DON’T 
WRITE, DON’T PHONE, COME IN EARLY 

(YOUR STORE NAME) 
EDWARD P. PAUL & CO., INC. 


631 

Page 17 

HERE’S THE STORY 

We have prepared a packaged assortment, R-#43, of the 
most unusual variety of lamps ever assembled by one 
manufacturer, so that you may repeat the sale that has 
been tremendously successful in many stores. 

We propose, 

therefore, an assortment of 48 lamps, 2 pair each of styles 
A to L 
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to cost you $2 

HERE’S WHAT YOU GET. 

A. 97—CRYSTAL DUO-LITE (18" high) ... . each 
complete $2.75 

B. 8049—MODERN WOOD (24" high) . . . each com- i 
plete $3.75 

C. 813—ENGLISH STAFFORDSHIRE (23" high) . . . j 
each complete $3.25 

D. 4981—FRENCH LIMOGE (21" high) . . . each com¬ 
plete $3.75 

E. 602—ENGLISH BONE CHINA “DUO-LITE” (19" 
high) each complete $4.00 

F. 3904—DU BARRY PORCELAIN (22i/ 2 " high) . . . j 
each complete $5.00 

G. 10225—CHINESE PORCELAIN (23" high) . . . each 
complete $4.00 

H. 6119—FRENCH REPRODUCTION (21" high) ... j 
each complete $3.50 

I. 9519—AMERICAN “CROWN STAFFORD” (22" 
high) . . . each complete $3.25 

J. 8146—BRASS AND GLASS (20" high) . . . each 
complete $2.75 

I 

K. 3952—DECORATED CHINA (21" high) . . . each 
complete $2.85 

L. 1318—'CARVED ALABASTER (20" high) . . . each 
complete $3.50 

Newspaper mats reproducing advertisements on left fur¬ 
nished free with each promotion order. 


. 87 £ 

each 


Commission’s Exhibit No. 3-A. 
INVOICE 
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Carried forward.¥7,624.80 
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Commission’s Exhibit No. 3-C. 

651 

CHARGES: 

Packing & casing charges 1780 eft. @ ¥ .90.1,602.00 

Shipping charges 1780 “ @¥.10. 178.00 

Insurance fee ¥11,800.00 incl. war risk. 82.60 

Consular fee. 10.90 

Association fee 1780 eft. 8.90 

4 

Association fee ad volorem on ¥9,404.80.. 37.62 1,920.^2 

1000 


TOTAL .¥9,544.82 


E. & O. E. 

Nagoya, 17th May 1941. 


Commission’s Exhibit No. 4. 
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copy 

MARTIN 

YOUNGSTOWN, OHIO 


December 2, 1941 

Edward P. Paul & Co. 

1133 Broadway 
New York, New York 

Gentlemen: 


Kindly ship the following: 

one (1) Cigarette Box No. 3581 125 

two (2) Candy Dishes No. 3937 300 

two (2) Lamps S No. 8106 700 

two (2) Lamps S No. 6001 700 

two (2) Lamps D No. 823 700 

two (2) Lamps C No. 6006 700 


JEJ 


i 

I 


I 


I 


I 


I 

i 


I 











152 


Kindly advise a shipping date by return mail. 

Yours truly, 

H. G. Martin 

G. 

MARTIN FURNITURE MAKERS 


Commission’s Exhibit No. 10. 
664 

copy 

MARTIN 

YOUNGSTOWN, OHIO 


May 13,1942 

Edward P. Paul Co., Inc. 

43-45 West 13th St. 

New York, New York 


Gentlemen: 


We are returning to you today by Railway Express 
merchandise under Invoice 16773 dated December 5,1941. 

Some of these pieces were sold for our Christmas busi¬ 
ness. It so happened that one customer, while cleaning 
one of the dishes, had the misfortune of breaking the base 
and discovered that this was Japanese merchandise. We 
had sold these pieces for English Pottery. She then went 
about taking all other articles purchased apart to find out 
if we had misrepresented the other pieces. Of course, this 
was a total surprise to us as we were of the opinion that 
we had bought English Pottery. This sale placed us in a 
delicate position and has caused us no end of trouble. 

At that time our customer was planning a trip to Florida 
and would not go out of her way to return same. It has 
been only within the last ten days that we were able to get 
this merchandise back to our shipping department. We are 
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returning the complete shipment as we have no use for any 
portion of Japanese goods. 

Kindly credit our account accordingly. 

Yours truly, 

MARTIN FURNITURE MAKERS 
H. G. Martin 

G 


Commission’s Exhibit No. 11. 

665 copy 

June 12th, 1942. 

Martin Furniture Makers, 

1738 Market Street, 

Youngstown, Ohio. 

Gentlemen: 

We note that our Receiving Department has received re¬ 
turn of the merchandise mentioned in your letter of May 
13th and find that the invoice amount of same is $23.75. 

You must understand that this is definitely irregular and 
under no circumstances did you have any permission to 
return these to us. We did not misrepresent them in any 
way and same were not of Japanese origin inasmuch as 
some of the lamps were English. 

We are thus forced to issue credit to you of $23.75 leav¬ 
ing a balance due of $1.10 which we ask you to please remit 
by return mail. 


Yours—FOR VICTORY! 

EDWARD P. PAUL & COMPANY INC. 
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Respondent’s Exhibit No. 1-A. 

DEPARTMENT OF COMMERCE 
— o — 

Washington, November 29,1944 


I Hereby Certify that the annexed are true excerpts from 
Foreign Commerce and Navigation of the United States as 
published by the Department of Commerce. 


HAL B. LARY, 

Assistant Chief, International Economics 
and Statistics Unit, Bureau of Foreign 
and Domestic Commerce. 

(Official title) 


Office of the Secretary 

I Hereby Certify that Hal B. Lary, who signed the fore¬ 
going certificate, is now, and was at the time of signing, 
Assistant Chief, International Economics and Statistics 
Unit, Bureau of Foreign and Domestic Commerce, and 
that all faith and credit should be given his certificate as 
such. 

In Witness Whereof, I have hereunto subscribed my 
name, and caused the seal of the Department of Commerce 
to be affixed this 29th day of November, one thousand nine 
hundred and forty-four. 

For the Secretary of Commerce: 

THOMAS R. STEWART, 
Acting Chief Clerk. 


(Seal) 
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Respondent’s Exhibit No. 1-B. 

673 

IMPORTS FOR CONSUMPTION, (1939) GROUP 5. 

China and porcelain, vitrified and nonabsorbent, and 
manufacturers of, n. s. p. f. 

536.52. Decorated, 

Country colored, etc. 



Dozens 

Dollars 

Total . 

3,794,516 

841,327 

Belgium . 

1,151 

3,433 

Czecho-Slovakia. 

4,473 

4,212 

Denmark. 

3,395 

17,235 

Finland. 

13 

46 

France . 

25,570 

137,526 

Germany. 

182,054 

170,181 

Greece. 

6 

80 

Hungary. 

1,663 

10,865 

Ireland. 


10 

Italy. 

683 

8,215 

Latvia. 

134 

130 

Netherlands. 

1,508 

5,109 

Norway. 

3 

28 

Poland and Danzig.... 

27 

82 

Portugal. 

478 

4,294 

Spain. 






Sweden. 

19 

223 

Switzerland. 

124 

341 

U. S. S. R. (Russia)_ 

19 

236 

United Kingdom. 

4,123 

37,236 

Canada . 

99 

936 

Panama Canal Zone... 



Mexico. 

984 

926 
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Cuba (duty leas 20%). 

Argentina. 

Brazil . 

Colombia . 

British India. 

China. 

French Indochina. 

Hong Kong. 

Iran (Persia). 

Japan . 

Palestine . 

Syria. 

Turkey . 

Egypt . 

Morocco . 


Dozens 

Dollars 

5 

11 

1 

53 


8 

3 

7 

51,460 

68,821 


15 

1,366 

2,779 

108 

597 

3,515,029 

367,563 

1 

10 

15 

50 

2 

69 


Respondent’s Exhibit No. 1-C. 

675 

IMPORTS FOR CONSUMPTION, (1940) GROUP 5. 

China and porcelain, vitrified and nonabsorbent, and 
manufacturers of, n.s.p.f. 

536.52. Decorated, 


Country 

colored, 

etc. 


Dozen 

Dollars 

Switzerland. 

37 

179 

U.S.S.R. (Russia)_ 

40 

52 

United Kingdom. 

4,703 

36,087 

Canada . 

101 

776 

Panama Canal Zone... 

3 

25 

Mexico . 

381 

2,184 

Cuba. 



Cuba (duty less 20%). 

1 

4 

Brazil. 

200 

99 

Colombia . 

1 

20 
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British India .... 

China . 

Hong Kong. 

Iran (Persia) .... 

Japan . 

Turkey. 

• •• ««*•*«** 

92,802 

4,515 

418 

... 4,777,553 

18 

78,650 

3,176 

1,469 

664,618 

Australia. 


4 

New Zealand. 

♦ • • ••••••#• 

8 

Egypt. 


8 

Morocco. 

17 

138 


Respondent’s Exhibit No. 1-D. 

677 

IMPORTS FOR CONSUMPTION 1941—GROUP 5. 

China and porcelain, vitrified and nonabsorbent, and 
manufacturers of, n.s.p.f. 


536.52. Decorated, 


Country 

colored, etc. 

Dozen Dollars 

Total . 

,. 2,749,971 

596,925 

Belgium. 

1 

12 

France . 

509 

3,139 

Germany . 

48 

631 

Hungary . 

40 

114 

Ireland. 

4 

93 

Italy . 

6 

84 

Netherlands. 

102 

96 

Portugal .. 

1,265 

10,235 

Switzerland. 

1 

5 

United Kingdom ... 

8,073 

106,980 

Canada . 

51 

634 
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Dozens 

Dollars 

Mexico . 

304 

1,821 

Jamaica . 


4 

Other British West 
Indies . 

3 

9 

Cuba . 

1 

42 

Cuba (duty less 20%) . 

3 

50 

Argentina . 

18 

714 

Brazil. 

603 

4,442 

British India . 

3 

7 

China . 

175,340 

105,456 

Hong Kong. 

3,286 

5,195 

Iran (Persia) . 

509 

1,486 

Japan . 

2,559,776 

357,650 

Philippine Islands 
(free) . 

25 

21 

Australia . 


5 
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Respondent’s Exhibit No. 7. 

THE BOSTON SUNDAY GLOBE—MAY 10, 1942 

Jordan Marsh Company 

Great May Sale 

Save 3.05 on these luxurious 

“ Dubarry” Porcelain Table Lamps 

10 styles in rich tones of cobalt blue, Regularly 10.00 
maroon or eggshell, but not all styles 
in all colors. If you admire gracious 
charm, you’ll love their sought-after 6.95 each 

delicacy of design . . . the decora¬ 
tive Watteau type prints or floral 
center medallions edged with hand 
applied gold and fitted with metal 
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arms and bases. All are complete 
with smart ruched or trimmed multi¬ 
filament rayon shades, rayon lined. 
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Respondent’s Exhibit No. 12. 

January 19,1939 


Martin Furniture Makers 
1738 Market St. 


Youngstown, Ohio 
Gentlemen : 


We have your letter of the 15th. with reference to your 
claim in the difference between your order #18629 and 
your check, as you are not satisfied with the merchandise 
and are herewith enclosing check for $2.60 and sincerely 
trust that you find same satisfactory. 


We have taken note that you cannot use any item which 
is manufactured in Japan, because it is very hard 
for you to sell same in your city. We wish to call your 
attention that any articles with the series #3000 are manu¬ 
factured with parts imported from Japan, and whenever 
you receive any literature or catalogues you should not 
order any number of the #3000 series, and would then 
eliminate ordering articles that you cannot sell. 


For your information, all our lamps are of American 
manufacture, even though they have parts imported from 
Japan, and so marked. Seventy five percent or more of 
the material and labor are of American origin. The other 
numbers are imported in a finished state which are marked, 
“Made in Japan”. 


However, we sincerely trust that you now know that any 
item having the numbers with the 3000 series has some 
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parts of Japanese manufacture and you can guide your¬ 
selves accordingly. 

We regret any inconvenience which we may have caused 
you. 

Very truly yours, 

EDWARD P. PAUL & CO. INC. 

Leon A. Arditti/rb 
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Respondent’s Exhibit No. 13. 

MARTIN 

Dec. 15,1938 

Edward P. Paul & Co., Inc. 

1133 Broadway 
New York, N. Y. 

Dear Sirs: 

Kindly refund to us the difference between Order #18629 
and our check as we are not satisfied with the merchandise. 
We cannot use the balance of this order as every piece is 
made in Japan and it is very hard to move in this city. 

Yours truly, 

H. G. MARTIN 
EG. 

Martin Furniture Makers. 


HGM :FG 
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Respondent’s Exhibit No. 17. 

695 

October 17 th, 1938. 

Our 40th year. 

Woodward & Lothrop, 

Washington, D. C. 

Attn: G. R. Lindsay. 

Gentlemen: 

We beg to refer to your order #32301 and our 3896 given 
to our representative, Mr. Dreher, which are marked 
“Wants exclusive in Washington”. 

We regret to advise you that we do not sell on such terms; 
we have many good accounts in your city that visit our 
showrooms regularly who are entitled to choose any num¬ 
ber in our lines—a privilege we could not offer you if we 
were to sell any other account on exclusive terms. 

We are glad to hear from Mr. Dreher that you expect to 
place large orders with us for Lamps and Shades. You 
may be assured that we will give you excellent service. 

We trust that you will place your orders on regular terms. 

Very truly yours, 

EDWARD P. PAUL & CO., INC. 

Leon A. Arditti :CW 

Respondent’s Exhibit No. 50-A. 

773 

EDWARD P. PAUL & CO., INC. 

Ship to: Martin Furn. 

1738 Market St. 

City: Youngstown State: Ohio 

Date: 9/30/39 


Article No. 

Quantity 

Description 

Asst 

6 pc 

Lamp & Shade 

3606 

1 ” 

f? tt »» 

3780 

1 ” 

yf »* >> 
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Respondent’s Exhibit No. 50-B. 

Oct. 23, 1939 
774 

Martin Furn. Makers 
1738 Market St. 

Youngstown, Ohio 


472 

2 pc 

Lamp & Shade 

474 

2 pc 

Lamp & Shade 

399 

2 pc 

Lamp & Shade 

3606 

1 pc 

Lamp & Shade 

3780 

1 pc 

Lamp & Shade 
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Respondent’s Exhibit No. 51. 
MARTIN 


November 20, 1940 

Edward P. Paul Co. 

1133 Broadway 
New York, N. Y. 


Dear Sirs: 

3901 1 L & S Ivory 4.50 

10204 1 doz Ducks 2.40 


On November 16th we placed an order for assorted 
Lamps. Kindly include in this order one (1) Lamp #3901 
in Ivory also, one (1) dozen Chinese Ducks #10204 in as¬ 
sorted colors. 

Kindly advise shipping date of this order complete. 

Yours truly 

H. G. MARTIN, 

Martin Furniture Makers. 


HGM :FG 
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Respondent’s Exhibit No. 52. 
MARTIN 


January 20,1941 

Edward P. Paul Co. 

1133 Broadway 
New York, N. Y. 


Dear Sirs: 


Ship at once two (2) Lamps #3901. We are in in imme¬ 
diate need. 


Yours truly 

H. G. MARTIN, 

Martin Furniture Makers. 


HGM :FG 



Rush one (1) pair lamps 3901. Advise what it would 
cost for new shades for lamp No. 763 and 757, as we have 
these lamps in stock and the shades have become soiled. 

Yours truly, 

H. G. MARTIN, 

G. 

Martin Furniture Makers. 


HGM :mf 
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Respondent’s Exhibit No. 58. 


May 15th, 1942. 

Martin Furniture Makers, 

1738-44 Market Street, 

Youngstown, Ohio. 


Dear Mr. Martin: 


We have your letter of May 13th and regret that we can¬ 
not see our way clear to accept return of the shipment sent 
you on our invoice #16773 dated December 5th. The ship¬ 
ment has been in your possession for over six months and 
our attorney is now handling this account and has informed 
us that suit will be started against you for collection of 
same. 

It so happens that only a few of the pieces that you speak 
of were Japanese and we in no way represented them as be¬ 
ing English. 

We suggest that you send your check for $24.85 in order 
to avoid yourself a great deal of headaches. 

Yours—For Victory! 

EDWARD P. PAUL & COMPANY INC. 


Leon A. Arditti/byg 


786 


Respondent’s Exhibit No. 59. 
MARTIN 


Edward P. Paul & Co., Inc. 
1133 Broadway 
New York, N. Y. 


Jan. 17,1939 


Dear Sirs: 


We wrote to you in December concerning a refund which 
is due us. We are closing our books for the year and would 
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appreciate a check for the difference between $15.35 and 
$12.70 amounting to $2.65. 

Knowing that you are as anxious to get this matter clear¬ 
ed and settled as we are we hope to hear from you at an 
early date. Thanking you, we are 


HGM :FG 


Yours truly 

H. G. MARTIN 
Per F. G. 

Martin Furniture Makers. 


Respondent’s Exhibit No. 61. 

New lamps in ivory and gold . . . 
an August sale special. Ivory china in 
classic shape, highly glazed, with gilt 
decoration and base. Stretched silk shade, 
rayon lined, piped in gold. 22 in. high, 
fifth floor 

B. ALTMAN & CO. 
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Respondent’s Exhibit No. 62. 

18th CENTURY 


Eighteenth century type lamps are equally our specialty. 
We have reproductions of delicate Lowestoft as low as 
7.95! We have real Spode, real Satsuma, real Chinese 
porcelains, all amazingly moderate. 

Lowestoft reproduction lamp in delicate 
colors on white. Etched gold base. 
Stretched white silk shade with gold 
trim. Pearl finial. 24" high. 12.50 
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Respondent’s Exhibit No. 64. 

LARGE table lamps 


34 are 15.98 grade 
110 are 12.98 grade 
105 are 10.98 grade 6.50 

155 are 8.98 grade 
Twenty-one decorative styles, 
beautifully detailed, and im¬ 
posingly large ... 22 to 26 
inches. Bases are vitrified china, 
Chinese, and reproductions of 
Sevres, Italian nove and Lowe¬ 
stoft, in ivory, celadon green, 
oxblood, cobalt, Beautifully 
mounted on gold lacquered 
metal. Shades are plain or 
figured silk or silk Shantungs, 
lined with rayon, in eggshell. 


Respondent’s Exhibit No. 65. 

792 

CONNECTICUT NOVELTY COMPANY 
471 Main Street Tel 756 
Middletown Conn. 

July 19 1938 

Ed. P. Paul 
1133 Broadway 
New York City 
Gentlemen: 

Kindly send us mats on our last order from you. 
Thanking you, we are 

very truly yours, 

CON. NOVELTY CO. 
by Max Levin 
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Respondent’s Exhibit No. 66. 

793 

July 20, 1938 
our 40th year 

Connecticut Novelty Co. 

471 Main St. 

Middletown, Conn. 

Gentlemen: 

We wish to acknowledge and thank you for your remitt 
ance received today. With reference to your request for 
mats, regret to advise that we do not carry same as our 
line is much too extensive. 

Regretting our inability to serve you in this instance, we 
are 

Very truly yours, 

EDWARD P. PAUL & CO. INC. 

Leon A. Arditti :HT 


Respondent’s Exhibit No. 73. 

800 

Sloane-Exdusive Lamps in 
Lowestoft Designs 
Each complete $9.75 

Soft, muted colorings from the Lowestoft legacy 
Equally correct in living room or bed room. 
Mounted on molded metal bases. 

One-light harp fixtures. 

Approximately 23 inches overall. 

In three styles temple jar, urn and square. 

W & J Sloane 

Fifth Avenue at 17th Street 
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Respondent’s Exhibit No. 78. 
803 

The Ribbon House op the South 

TAPSCOTT’S 
406 Frederica Street 
Owensboro, Kentucky 


Edward P. Paul and Co. 
1133 Broadway 

New York, N. Y. 


September 18,1944 


Gentlemen : 


Attention: Mr. Arditti. 


We are glad to note you finally shipped the Jap Pots, 
as well as some of the other items ordered in New York on 
August 19th. 

We assume that you shipped all of the Jap Pots remain¬ 
ing in stock, but if that is not correct please advise, as we 
would like to know if more are to come later. 

Very truly yours 

TAPSCOTT’S 
V. T. Tapscott 


Wholesale Florists Supplies 
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®ntteb States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 9457 

4 .¥ 

Edward P. Paul & Co., Inc., petitioner 

v. 

Federal Trade Commission, respondent 


BRIEF FOB RESPONDENT 


I 

COUNTERSTATEMENT OF THE CASE 

This is an administrative law proceeding arising 
upon petition to review and set aside an order to cease 
and desist issued by the Federal Trade Commission 
pursuant to a complaint charging petitioner with en¬ 
gaging in unfair and deceptive acts and practices in 
Commerce in violation of the Federal Trade Commis¬ 
sion Act. (52 Stat. Ill; 15 U. S. C. A. sec. 45.) 

The Complaint (Joint Appendix, pp. 1-6) issued 
August 9, 1944, alleged that respondent [petitioner] 
Edward P. Paul & Company Inc., a New York Cor¬ 
poration, having its principal place of business in 
New York City, was engaged in the sale and distri¬ 
bution in interstate commerce of lamps, porcelain, 
and art ware which are sold principally to retail 

stores and gift stores for resale to the purchasing 

(i) 


% 
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public. Several charges of misrepresentation regard¬ 
ing the country of origin of its products were made 
in the complaint, but because of the findings made 
by the Commission (Joint Appendix, pp. 12-15) the 
only misrepresentation charged in the complaint ma¬ 
terial at this time is the charge that the country of 
origin of certain of petitioner’s porcelain lamps and 
porcelain candy dishes was misrepresented by means 
of statements in its catalogue. The complaint al¬ 
leged that the following statements were typical of 
misrepresentations made in the catalogue concerning 
the porcelain lamps and the porcelain candy dishes: 

Imported “DuBarry” Porcelain. 

Imported hand decorated “DuBarry” Porce¬ 
lain. 

“DuBarry” porcelain table lamps are na¬ 
tionally famous as reproductions of rare, orig¬ 
inal French and English ‘old pieces’ * * *” 

It was alleged that through these representations 
the petitioner had represented and implied that said 
lamps and candy dishes were products of British and 
French origin, whereas the lamps and candy dishes 
were made in Japan, although petitioner affixed metal 
bases of domestic material in this country. It was 
further alleged that when sold to the public there 
were no visible markings on the candy dishes to inform 
the purchasing public that the lamps and candy dishes 
were made in Japan. The complaint then alleged 
that there was an established custom and practice in 
the United States for all products of foreign origin 
to be marked so as to indicate the country of origin. 
A preference on the part of the purchasing public for 
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porcelain products made in France and the British 
Isles and a prejudice against any products manufac¬ 
tured in Japan was alleged. It was then alleged that 
the petitioner by distribution of its catalogue supplied 
to and placed in the hands of retailers the means of 
misleading the ultimate public as to the country of 
origin of the lamps and candy dishes. Petitioner 
filed an answer (Joint Appendix, pp. 6-9) in which in 
general it denied these allegations, except as to the 
corporate organization and as to interstate commerce. 

The evidence shows that the porcelain portions of 
the lamps and of the candy boxes of which complaint 
is made were imported from Japan (Joint Appendix, 
pp. 20, 21, 25-26, 28), although petitioner also sold 
other lamps, the porcelain portions of which were 
imported from other countries (Joint Appendix, p. 
26). When imported from Japan the porcelain candy 
boxes and lamps bore the words “made in Japan” 
which were obscured when petitioner added the bases 
in this country (Joint Appendix, pp. 20, 21, 23-24, 
28). Petitioner does business throughout the United 
States (Joint Appendix, p. 18), and sent over twenty 
thousand copies of its 1941 catalogue (Comm. Ex. 1) 
to retail dealers in various parts of the country (Joint 
Appendix, p. 19). 

The Commission did not find that petitioner’s con¬ 
cealment of the words “Made in Japan” or its fail¬ 
ure to mark the products themselves was a violation 
of the Act. The order to cease and desist is based 
solely upon the statements in the catalogue (Joint 
Appendix, p. 13). The Commission found that the 
porcelain bodies of the lamps and of the candy boxes 
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constitute the principal portion of these articles (Joint 
Appendix, p. 14) ; that the petitioner by means of its 
catalogue represented that the candy boxes were im- 
ported from France, and that the lamps were of 
British or French origin, whereas in fact both the 
lamps and the candy boxes or the porcelain bodies 
thereof were in fact made in Japan (Joint Appendix, 
p. 14). The preference for porcelain ware made in 
France and the British Isles and a prejudice against 
products manufactured in Japan was found as alleged 
(Joint Appendix, p. 14). 

The Commission then found that the representa¬ 
tions made in the catalogue had the tendency and 
capacity to deceive both retail dealers and members 
of the purchasing public, and that petitioner by use 
of these representations placed in the hands of retail 
dealers a means whereby the latter might mislead and 
deceive the public with respect to the origin of peti¬ 
tioner’s products (Joint Appendix, p. 14). 

The Commission thereupon entered its order 
wherein it commanded petitioner in connection with 
the offering for sale, sale and distribution of porce- 
• lain products, art ware and gift ware in interstate 
commerce to cease and desist from: 

1. Using the legend “Imported-DuBarry,” or any 
other legends or words indicative of French origin, to 
designate or describe products made in whole or in 
substantial part in Japan, without clearly disclosing 
such Japanese origin. 

2. Representing in any manner that products made 
in whole or in substantial part in Japan are of French 
or British origin. 
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It will be noted that paragraph 1 of the order to 

cease and desist permits petitioner to qualify its 

* 

misleading representations if such representations are 
merely indicative of French origin, whereas para¬ 
graph 2 permits no qualification of absolute misrep¬ 
resentations. This is in accordance with the state¬ 
ment of this Court in Army & Navy Trading Co. v. 
Federal Trade Commission, 66 App. D. C. 394, 398, 88 
F. 2d 776, 780 (1937) that a totally false representation 
cannot be qualified or modified. 

II 

SUMMARY OF ARGUMENT 

Petitioner makes many statements in its brief which 
seem to us unjustified. Such statements often made 
in a short sentence must be answered in many cases 
by an explanation necessarily several pages in length. 
To do less would leave the Court with an erroneous 
impression. As a result much of this brief is devoted 
to negative arguments explaining or denying asser- 

x _ 

tions appearing in petitioner’s brief. We do not 
understand the Court’s rule requiring a summary 
of the argument to comprehend an analysis of these 
negative arguments. 

Our affirmative argument is very simple. It is 
simply that petitioner by means of statements made 
in its catalogue placed in the hands of retail dealers 
a method of misleading the purchasing public into the 
belief that its porcelain products were made in whole 
or substantial part in France or in the British Isles, 
whereas in fact the products were in substantial part 
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made in Japan. The evidence shows that the state¬ 
ments made in the catalogue had the capacity and 
tendency to mislead both retail dealers and members 
of the purchasing public in this respect. It is not 
necessary to show actual deception. Retail dealers 
to whom the catalogues were delivered could if they 
chose use the misleading statements to deceive the 
public. Petitioner thus places in the hands of others 
a means of misleading the public. This is a violation 
of the Federal Trade Commission Act. It is not 
necessary to show that the means was ever used. The 
purpose of the Act is to prevent not merely arrest 
violations. 

The findings of the Commission are only that peti¬ 
tioner has made misleading representations in its 
catalogue. Petitioner is not found guilty of mis¬ 
branding, or with concealing the import mark “Made 
in Japan”, as petitioner’s brief would indicate that 
it believes. Evidence that the mark “Made in Japan” 
was in fact concealed is important only for the pur¬ 
pose of showing that the articles when sold to the 
public do not bear a mark which might explain the 
misleading statements in the catalogue. The order 
does not require petitioner to mark its products in 
any way. 

The evidence on which the findings are based was 
given by competent witnesses at hearings fairly con¬ 
ducted after due notice to petitioner. 

There is nothing involved in the case except the 
question as to whether the Commission has proved 
by substantial evidence that petitioner places in the 
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hands of retail dealers a means of misleading the 
public. 

Ill 

ARGUMENT 

1. The Commission has not exceeded its jurisdiction 

The first of our negative arguments is directed to 
the charge that the Commission has exceeded its 
jurisdiction. As petitioner states (brief, p. 8) the 
jurisdiction of the Commission is limited to those 
matters entrusted to it. It is important, therefore, 
to determine what matters have been entrusted to the 
Commission, and over what facts it has exercised 
jurisdiction in this case. 

One of the matters which petitioner concedes (brief, 
p. 8) has been entrusted to the Commission is the 
prevention of the use of unfair or deceptive acts or 
practices in interstate commerce (15 U. S. C. A. 45 
M; 52 Stat. 111). The Commission has proved 
{post pp. 25-33) and found (Joint Appendix p. 14) 
that petitioner’s representations have the tendency 
and capacity to mislead retail dealers and members 
of the purchasing public. Its order (Joint Appendix, 
pp. 15-16) therefore prevents the use of unfair acts 
and practices within the jurisdiction of the Com¬ 
mission. Federal Trade Commission v. Algoma Lum¬ 
ber Co., 291 U. S. 67, 81 (1934); Gulf Oil Company 
v. Federal Trade Commission, 150 F. 2d 106, 109 
(C. C. A. 5, 1945); Charles of the Ritz Distributors 
Corp. v. Federal Trade Commission, 143 F. 2d 676, 
680 (C. C. A. 2, 1944). It was not necessary to show 
that anyone had actually been deceived. Parker Pen 
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Co. v. Federal Trade Commission, 159 F. 2d 509, 512 
(C. C. A. 7, 1946); Charles of the Ritz Distributors 
Corp. v. Federal Trade Commission, 143 F. 2d 676, 
680 (C. C. A. 2, 1944); Hires Turner Glass Co. v. 
Federal Trade Commission, 81 F. 2d 364 (C. C. A. 3, 
1935). 

The jurisdiction thus exercised by the Commission 
over a matter entrusted to it is not lessened by the 
fact that the Treasury Department or the Commis¬ 
sioner of Patents may have jurisdiction over other 
phases of some of the facts involved in the Commis¬ 
sion’s case (Petitioner’s brief, pp. 8-11). 

The assertion (Petitioner’s brief, pp. 8-9) that the 
Commision’s order to cease and desist invades the 
jurisdiction of the Commissioner of Patents seems to 
be based on the theory that the order to cease and 
desist is broad enough to prevent petitioner from 
using its asserted trademark. which is the word 
“DuBarry” (Petitioner’s brief, p. 8, Joint Appendix 
pp. 26, 142, 143). There is no evidence that peti¬ 
tioner has a trade mark except the legal conclusion 
of its president (Joint Appendix p. 26). If it is as¬ 
sumed that petitioner has a valid trade mark the fact 
remains that the order to cease and desist does not 
mention petitioner’s trade mark or forbids its use 
(Joint Appendix, pp. 15-16). The findings on which 
the order to cease and desist is based do not mention 
petitioner’s trade mark (Joint Appendix pp. 12-15). 
The order forbids .use of the legend “Imported-Du- 
Barry” or any other legends or words indicative of 
French origin to describe products made in whole or 
substantial part in Japan, without clearly disclosing 
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such Japanese origin (Joint Appendix, p. 15). It 
does not forbid use of the word “DuBarry,” said to be 
the trade mark, but the legend “Imported DuBarry.” 
The use of the word “Du-Barry,” the trade mark., is 
not forbidden therefore unless it is a word indicative' 
of French origin when used alone. In contending: 
(brief, p. 8) that the order to cease and desist will 
prevent use of its asserted trade mark “DuBarry/' 
petitioner concedes that use of that word to describe 
porcelain products is indicative of French origin. 
This concession is in accordance with the evidence 
(Joint Appendix, pp. 51-52,53). Therefore, if the por¬ 
celain products sold under that name are not of French 
origin it follows that the asserted trade mark “Du- 
Barry” when applied to such products is misleading- 
The statement that trade mark jurisdiction is vested 
in the Commissioner of Patents (Petitioner’s brief p- 
9) is partially true. Jurisdiction over the registra¬ 
tion of trade marks is exercised by the Commissioner 
of Patents (Trade Mark Act, Petitioner’s brief, p. 5)- 
It is equally true that jurisdiction over the use of de¬ 
ceptive acts and practices in interstate commerce is 
vested in the Federal Trade Commission and that no 
exception is made of the unfair or deceptive use of a 
trade mark. The Commission may by order to cease 
and desist prevent the deceptive use of a valid reg¬ 
istered trade mark. Charles of the Ritz Distributors 
Corp. v. Federal Trade Commission, 143 F. 2d 676, 
679 (C. C. A. 2, 1944) ; Marietta Manufacturing Com¬ 
pany v. Federal Trade Commission, 50 F. 2d 641, 642 
(C. C. A. 7,1931) ; Federal Trade Commission v. Kay r 
35 F. 2d 160, 162 (C. C. A. 7, 1929), cert, denied 281 
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U. S. 764 (1930); N. Fleugelman v. Federal Trade 
Commission, 37 F. 2d 59, 61 (C. C. A. 2, 1930); see 
also Federal Trade Commission v. Winsted Hosiery 
Co., 258 U. S. 483, 494 (1922); Brougham v. Blanton 
Manufacturing Company, 249 U. S. 495, 499 (1919). 

A trade mark “is not a license to engage in 
unfair competition”, Federal Trade Commis¬ 
sion v. Real Products Corp., 2 cir. 90 F. 2d 617, 
619, nor it is an “unlimited sanction” to use 
the product to deceive, Fleugleman & Co. v. 
Federal Trade Commission, 2 Cir. 37 F. 2d 59, 
61. The test of petitioner’s conduct is not 
“whether a trade mark may have been regis¬ 
tered, but whether the method of using it falls 
within the prohibition of the Federal Trade 
Commission Act,” which forbids the use of 
“misleading trade names”. Irwin v. Federal 
Trade Commission, 143 F. 2d 316, 325 (C. C. A. 
8, 1944). 

Therefore, if the Court agrees with the petitioner’s 
conclusion that it has a trade mark, and that the order 
to cease and desist is broad enough to forbid the use of 
the trade mark indicating French origin to describe 
goods of Japanese origin, the Commission neverthe¬ 
less has in no way exceeded its jurisdiction. The case 
of Ostermoor v. Federal Trade Commission, 16 F. 2d 
164 (C. C. A. 2, 1927) has no possible bearing on the 
case at bar (Petitioner’s brief, p. 9), since the Com¬ 
mission has not undertaken to determine the validity 
of petitioner’s asserted trade mark. 

Petitioner next argues (brief, p. 9) that the Com¬ 
mission has exceeded its jurisdiction, because, as it 
asserts, statutory law (15 TJ. S. C. A. 123; 41 Stat. 


11 


534) has provided another remedy, which is exclusive, 
by way of action for damages and injunction when 
misrepresentation is made as to the origin of goods. 

The statute to which petitioner refers (brief, p. 9) has 
been repealed and superseded by later legislation 
(15 U. S. C. A. 1125; 60 Stat 441). Both the old 
and the new law were for the protection of a limited 
class of people not including the purchasing public. 
Both gave an action for damages to “any person doing 
business in the locality falsely indicated as the place 
of origin.’’ The original law also provided for an 
injunction. Both laws require proof that the person 
making the false designation of origin acted with 
intent. The primary purpose of the Federal Trade 
Commission Act, on the other hand is the protection 
of the purchasing public. Federal Trade Commis¬ 
sion v. Klesner, 280 U. S. 19, 27 (1929).; Gimbel 
Brothers v. Federal Trade Commission, 116 F. 2d 578, 

579 (C. C. A. 2,1941) ; Gulf Oil Corp v. Federal Trade j 
Commission, 150 F. 2d 106, 108 (C. C. A. 5, 1945); 
cf. Royal Baking Powder Co. v. Federal Trade Com¬ 
mission, 281 F. 744, 752 (C. C. A. 2, 1922). A show- i 
ing of intent to deceive is not necessary in proceed¬ 
ings under the Federal Trade Commission Act. Gim¬ 
bel Brothers v. Federal Trade Commission, 116 F. 2d 
578, 579 (C. C. A. 2, 1941). j 

Misrepresentation as to the origin of goods has long 
been held to be within the jurisdiction of the Com¬ 
mission. Federal Trade Commission v. Army & Navy 
Trading Company, 66 App. D. C. 394, 396; 88 F. 2d 
776, 778 (1937) ; Federal Trade Commission v. Royal 
Milling Co., 288 U. S. 212, 217 (1983). This includes 
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misrepresentation as to geographical origin made by 
the use of foreign words, Hovbigant Inc . v. Federal 
Trade Commission, 139 F. 2d 1019 (C. C. A. 2, 1944). 

The next attack on the jurisdiction of the Com- * 
mission is the assertion (Petitioner’s brief, p. 9) that 
Congress has specifically vested in the Treasury De¬ 
partment jurisdiction to require the marking of the 
country of origin of imported products by certain 
provisions of the Tariff Act (19 U. S. C. A. 1304 ; 46 
Stat. 687). This statute has been amended by the 
Act of June 25, 1938 (19 U. S. C. A. 1304 ; 52 Stat. 
1077). 

The Commission’s order to cease and desist (Joint 
Appendix, pp. 15-16) does not require petitioner to 
mark its products with the name of the country of 
origin, Japan, or to mark its products in any other 
way at any time. However, if petitioner in the future 
should choose to mark products of Japanese origin 
with words indicating French origin, the order is 
broad enough to require petitioner, in this event only, 
to add a word or words “clearly disclosing such Jap¬ 
anese origin”. Conceivably this might be done by 
marking the products with the name of the country 
of origin, Japan. Whether such an explanatory 
marking is to be placed on the products is a matter 
to be determined by petitioner. If it chooses to mark 
goods of Japanese origin in such a wny as to indicate 
French origin, it cannot object to adding another 
word or other words which will obviate the mislead¬ 
ing effect of its voluntary action. 

For reasons best understood by the petitioner it 
concludes (brief, p. 9) that the Treasury Department 
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has exempted it from the provisions of the Tariff 
Act (19 U. S. C. A. 1304 ; 46 Stat. 687). We assume 
its argument to mean that it is exempted from the 
act as amended (19 U. S. C. A. 1304 ; 52 Stat. 1077). 
If so exempted, such exemption has no bearing on the 
case at bar. The Commission does not assert, or base 
its order upon, a violation of the Tariff Act. Even 
if, as petitioner asserts, the Treasury has exempted 
petitioner from the provisions of the Tariff Act, it 
has no authority to and has not attempted to exempt 
petitioner from the provisions of the Federal Trade 
Commission Act. It has not attempted to authorize 
petitioner to misrepresent the origin of goods in its 
catalogue or to place misleading labels on its finished 
products—should it choose to do so in the 
future—without making an adequate explanation . of 
the true facts. 

The section of the Tariff Act (19 U. S. C. A. 1304) 
from which petitioner asserts it has been exempted, 
and the regulations of the Treasury made thereunder 
relate to the marking of goods when they are im¬ 
ported into the country and are for the protection of 
the ultimate purchaser of the imported article (in the 
case at bar, the petitioner), not for the protection of 
members of the purchasing public who buy a product 
of which the imported article has become a part. 
United States v. Straus Import Corp., 27 C. C. P. A. 
274, 276 (1940); United States v. Gibson-Thomsen 
Co., Inc., 27 C. C. P. A. 267, 270, 271, 272 (1940). 

If in the future petitioner voluntarily creates a sit¬ 
uation in which the order to cease and desist will 


760759-47- 



14 


require it to mark its products so as to designate the 
country of origin, the marking will be placed on the 
completed lamp or candy box for the protection of 
the purchasing public, not the ultimate purchaser of 
the imported article as such. Such marking will not 
be required at the time of importation. 

Petitioner is an importer and a merchant (Joint 
Appendix, pp. 13^-18). By complying with or obtaining 
exemption from the Tariff Act applicable to it as an 
importer, it does not obtain immunity from the pro¬ 
visions of the Federal Trade Commission Act appli¬ 
cable to it as a merchant. 

At page 10 of its brief, petitioner cites three Fed¬ 
eral Trade Commission cases, Fee <& Stemwedel Inc ., 
28 F. T. C. 1536 (1939); K. & K. Supply Co., Inc., 
28 F. T. C. 1195 (1939), and Sekine Co., Inc., 30 
F. T. C. 540 (1940). The case are not in point. 
They all attempt to prevent a representation that 
imported goods are American made, whereas the 
instant order attempts to prevent a representation 
that Japanese goods are French or British. They 
also forbid an obliteration of the import mark indi¬ 
cating foreign origin. 1 The instant order does noth¬ 
ing of this kind. 

1 For example, in Fee & Stemwedel Inc., 28 F. T. C. 1536 (1939), 
it appeared that the respondents imported barometers marked 
“made in Germany.” They placed the barometers in bakelite 
cases marked “Made in U. S. A.” in such a way as to conceal the 
mark on the barometers. The Commission found that they thus 
represented that the barometers were made in the United States. 
The order forbade them to use the words “Made in U. S. A.” in 
the manner described, and to remove or conceal the words “Made 
in Germany” except when necessary in the processing of the im¬ 
ported barometers. The order gave two forms of protection be- 
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The Commission’s order is based solely upon repre¬ 
sentations in petitioner’s catalogue (Joint Appendix, 
p. 13). There is no reason, therefore, why the order 
should deal with original markings made in accord¬ 
ance with the Tariff laws or why it should tell peti¬ 
tioner how to label its completed products (Peti¬ 
tioner’s brief, p. 11). Should petitioner in the future 
choose to label its products made in whole or in sub¬ 
stantial part in Japan in such a way as to indicate 
French origin, the order (Joint Appendix, pp. 15-16) 
itself makes it very evident that petitioner may 
comply with the order by “clearly disclosing such 
Japanese origin” (Joint Appendix, pp. 15-16). If 
petitioner wishes to label other parts of the completed 
lamps or candy boxes it will do so of its own volition, 
not because of any requirement of the order to cease 
and desist (Petitioner’s brief, p. 11). 

It is apparent by this time that throughout this 
portion of its brief (pp. 8-11), petitioner has merely 
engaged in an attempt to knock down straw men of 
its own creation. 

cause the deception was in part based on concealment of the im¬ 
port mark. In the case at bar no claim is made that concealment 
of the import mark “Made in Japan” is improper. It must neces¬ 
sarily be concealed when bases are added to the candy boxes and 
to the lamps (Joint Appendix, pp. 20-21, 24, 28). The Commis¬ 
sion in the instant case is preventing a representation that goods 
of Japanese origin are of French or British origin. There is no 
mention of the foreign mark in the order (Joint Appendix, pp. 
15-16), which does not forbid petitioner to conceal the “Made in 
Japan” mark under any circumstances. Since the facts are en¬ 
tirely different the Commission has not recognized any doctrine 
in the cases mentioned inconsistent with the instant order (Peti¬ 
tioner’s brief, p. 10). 
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2. The petitioner has not been denied any legal rights 

Petitioner claims to have been deprived of the legal 
right to show cause why an order to cease and desist 
should not be entered at the time and place fixed in 
the notice contained in the complaint in accordance 
with the provisions of Section 5 (b) of the Federal 
Trade Commission Act. 2 

The time fixed by the Commission in accordance 
with this section of the Act was “the 15th day of 
September A. D. 1944 at 2 o’clock in the afternoon,” 
and the place fixed was “the offices of the Federal 
Trade Commission in the City of Washington, D. C.” 
(Joint Appendix, p. 4). The complaint and notice 
were served on petitioner by registered mail on Au¬ 
gust 10,1944 (Supplementary Appendix, p. 34). The 
time set, therefore, was not “wholly superficial” 
(Petitioner’s brief, p. 11) since it was “at least thirty 
days after service of said complaint,” as provided by 
the Act. 

2 This section of the Federal Trade Commission Act contains 
the following provisions: “Whenever the Commission shall have 
reason to believe that any such person, partnership, or corporation 
has been or is using any unfair method of competition or unfair 
or deceptive act or practice in commerce, and if it shall appear to 
the Commission that a proceeding by it in respect thereof would 
■z to the interest of the public, it shall issue and serve upon such 
person, partnership, or corporation a complaint stating its 
charges in that respect and containing a notice of a hearing upon 
a day and at a place therein fixed at least thirty days after the 
service of said complaint. The person, partnership, or corpora¬ 
tion so complained of shall have the right to appear at the place 
and time so fixed and show cause why an order should not be en¬ 
tered by the Commission requiring such person, partnership, or 
corporation to cease and desist from the violation of the law so 
charged in said complaint. * * *” 
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Petitioner believes it has been deprived of two 
rights given to it by the Act; the right to show cause 
at the place mentioned, and the right to show cause 
at the time fixed (brief, p. >11). That is, petitioner 
claims that it had an inalienable right to show cause 
at 2 p. m. September 15, 1944, in the Federal Trade ' 
Commission building in Washington, D. C. The point 
is not made in petitioner’s petition for review, and 
therefore, we submit, is not before the Court for de¬ 
cision. (Rules of this Count Nos. 17 [i] and 38 [a] 
[4]). Because of the nature of the charge which ap¬ 
parently is intended to discredit a government ageney 
we answer in full, however. 

It is to be noticed that although Section 5 (b) of the 
Federal Trade Commission Act provides that the re¬ 
spondent (petitioner) has the right to appear at the 
place fixed and show cause, it does not limit the juris¬ 
diction of the Commission to the place fixed, or forbid 
it to hold additional hearings in other places. Provided 
it gave the petitioner an opportunity to show cause at 
the place fixed, it could therefore hold other hearings 
at its pleasure provided they were held at places 
within the limits of its jurisdiction. 53 Am. Jur., 
Trial Sec. 13. The Commission has jurisdiction over 
acts in interstate commerce throughout the United 
States (Federal Trade Commission Act, section 4; 
15 U. S. C. A. 44; 52 Stat. 111). There can be no 
valid objection to the fact that some hearings were 
held in Ohio (Supplemental Appendix, p. 35), no 
matter what amount of travel was involved (Peti¬ 
tioner’s brief, p. 11). 
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On November 30,1944, a bearing was held pursuant 
to notice in the hearing room Federal Trade Commis¬ 
sion Building, Washington, D. C. at which time peti¬ 
tioner’s counsel and its President appeared. In open¬ 
ing this hearing the Trial Examiner stated that it was 
held “to take testimony in support of and in opposi¬ 
tion of [sic] the allegations contained in the com¬ 
plaint * * At this hearing petitioner’s coun¬ 

sel cross-examined seven witnesses, introduced four 
exhibits in evidence, and marked seven others for iden¬ 
tification. Another hearing was held at the same place 
on December 1, 1944, attended by petitioner’s counsel 
and its President. Other hearings, in all of which 
petitioner’s counsel took an active part, were held at 
the same place on December 6,1944, April 4, and April 
5, 1945. At all of these hearings petitioner’s counsel 
engaged in an active effort to show cause why an 
order to cease and desist should not be entered against 
his client, by examining witnesses and introducing 
evidence (Supplemental Appendix, pp. 34-35). It 
does hot appear that at any of these hearings peti¬ 
tioner was denied the right to make any showing that 
it wished to make. 

It is evident therefore that petitioner was afforded 
an opportunity to show cause at the place fixed in the 
notice. 

The remaining question is whether petitioner’s 
right to make a showing at the time fixed has been 
violated. 

As stated the time fixed was 2 o’clock in the after¬ 
noon of September 15, 1944. On August 10, 1944, 
the Commission notified the petitioner by registered 
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mail that the hearing would not be held at that time, 
but that it would be held as soon as it could be 
reached, and that due notice would be given (Supple¬ 
mental Appendix, p. 35). Hearings were thereafter 
held pursuant to notice (Supplemental Appendix 
pp. 34-35). In other words, the Commission on its own 
motion ordered a continuance. It must be presumed 
that the continuance was granted for good cause, 
since public • officers are presumed to perform their 
duties in a legal manner, and the courts must attribute 
“conscientiousness” to the Commission’s acts. Nop¬ 
tional Labor Relations Board v. Donnelly Co., 330 
U. S. 219, 229 (1947). The ordering of a contin¬ 
uance was a matter of discretion, 12 Am. Jur. Con¬ 
tinuances sec. 5, and the Commission acting as a quasi 
judicial body, independent of statute, had inherent 
power to order the continuance upon its own motion 
12 Am. Jur. Continuances sec. 4 . 

I 

To interpret subject 5 (b) as meaning that the 
hearing must be held on the date fixed and that a 
continuance could not be ordered for cause would be 
to give it an interpretation which would mean that 
whenever an emergency arose making the date fixed 
impracticable or impossible cases could never be heard. 
Obviously in time many cases could never be heard, 
which would be contrary to the public interest. In 
declaring the meaning of a statute the Courts will 
adopt a construction which is wholesome, Carter Oil 
Co. v. Norman, 131 F. 2d 451, 457 (C. C. A. 7, 1942), 
not one which shocks the moral sense, United States 
v. Beaver Run Coal Co., 99 F. 2d 610, 613 (C. C. A. 

3,1938), nor one which leads to public mischief. Com- 


I 
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who were members of the Country's armed forced dur¬ 
ing the late war. It has no apologies to offer, if as 
a result of this fact and its own war work, there has 
been some delay in bringing to a close cases such as 
this which were initiated during the war (Petitioner’s 
brief, p. 12). If petitioner has misrepresented the 
origin of porcelain products imported from countries 
other than Japan (petitioner’s brief, p. 12), that is not 
a reason why the Commission should not stop mis¬ 
representations concerning goods of Japanese origin 
(Petitioner’s brief, pp. 12-13). 

Petitioner’s statement that the “Commission even 
tried to exclude the Government’s own records which 
showed that 90% of the porcelain wares imported into 
the United States in the last three pre-war years were 
from Japan” (brief, p. 13) refers to Respondent’s 
Exhibits Nos. 1-B, 1-C and 1-D (Joint Appendix 
pp. 155-157). These exhibits were received in evi¬ 
dence over objection (Joint Appendix p. 39). The 
Commission’s Attorney acted properly in objecting 
to them, since they prove nothing. Despite this fact 
the trial examiner in an excess of liberality received 
them at petitioner’s insistence. Since petitioner pre¬ 
vailed in this matter, the trial examiner’s action 
cannot be a ground for reversal. 

The Commission was quite justified in receiving 
testimony as to the preference of members of the 
purchasing public for British and French porcelain 
given by the witness, L. S. McCarthy, the division 
merchandising manager of Woodward and Lothrop 
the largest department store in Washington, D. C. 
(Joint Appendix, p. 32). He was not a 44 non-buying, 
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non-selling merchandise manager” (Petitioners brief 
pp. 13, 17, 19). He had been with Woodward and 
Lothrop for 21 years, and in his present position for 
five years (Joint Appendix, p. 32). He exercises gen¬ 
eral supervision over the activities of buyers in the 
respective departments, including the department 
handling porcelain ware such as lamps (Joint Appen¬ 
dix p. 32). His customers with whom he has personal 
contact come from all parts of the United States 
(Joint Appendix, pp. 32-33). He based his testi¬ 
mony upon his experience with customers in the store, 
and statements made by them (Jomt Appendix, pp. 
33-34), upon his experience in handling orders, re¬ 
ports from people under his supervision, and the 
records of merchandise purchased from England, 
France and other countries (Joint Appendix, p. 35). ' 
His testimony as to the preference of customers was, 
of course, competent and valuable. Charles of The 
Ritz Distributors Corp. v. Federal Trade Commission, 
143 F. 2d 676, 680 (C. C. A. 2, 1944); Stanley Labora¬ 
tories v. Federal Trade Commission, 138 F. 2d 388, 
390 (C. C. A. 9,1943) ; Benton Announcements v. Fed¬ 
eral Trade Commission, 130 F. 2d 254, 255 (C. C. A. 2, 
1942). 

Each case which comes before the Commission must 
be decided on its own facts, and the Court could not 
possibly undertake to say that the order in the instant 
case is inconsistent with the Commission’s decisions 
in other cases without having the records in the other 
cases before it even if it would then be proper to 
examine such other records. Stanley Laboratories 
Inc. v. Federal Trade Commission, 138 F. 2d 388, 393 
(C. C. A. 9,1943). The cases said by petitioner to be 
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inconsistent with the Commission’s order in the case 
at bar (brief, pp. 13-14) involve different facts. 3 

The final argument before only two members of the 
Commission (Petitioner’s brief, p. 11) was held only 


3 Pacific Undergarment Co ., D. 4533 (Petitioners brief, p. 1^6) 
involved the mislabeling of undergarments with the words “Porto 
Rican Maid,” thus indicating domestic origin, although the cloth 
was imported from Japan. Not every case involving Japanese 
goods must be decided in the same way. Other facts than the ori¬ 
gin of the goods may control the decision. The public may fye in¬ 
different now to the fact that undergarments marked “Porto 
Rican Maid” are made from Japanese cloth, and yet be vitally 
interested in being assured that porcelain products represented as 
French or British are not made with Japanese porcelain. Pre¬ 
sumably the Commission acted with good reason is distinguish¬ 
ing between the two cases. There is nothing in or out of the rec¬ 
ord to overcome this presumption. Manhattan Brewing Co ., D. 
4572 (Petitioner’s brief, p. 14) involved a representation that beer 
of domestic origin was Canadian. The Commission modified an 
order banning all use of the word “Canadian” to describe this beer, 
by allowing use of the word if properly explained and modified. 
Petitioner likewise by Paragraph 1 of the order to cease and desist 
is allowed to use the legend “Imported-DuBarry” or other legends 
or words indicative of French origin to describe products made in 
whole or substantial part in Japan by “clearly disclosing such Jap¬ 
anese origin” (Joint Appendix, pp. 15-16). The Commission 
found one modification adequate in the advertising of beer, an¬ 
other in advertising porcelain products. Siegel v. Federal Trade 
Commission, 327 U. S. 608 (1946) (Petitioner’s brief, pp. 13-14) 
is not in point. The Supreme Court did not hold in that case that 
the Commission must always allow a modification of a repre¬ 
sentation having a tendency to mislead, but only that it must con¬ 
sider whether the ends of the Federal Trade Commission Act 
could be accomplished by allowing the use of a trade name with 
an explanation, rather than requiring a complete excision of the 
name. It is apparent from the terms of the order (Joint Appen¬ 
dix, pp. 15-16) that the Commission has determined to what extent 
a modification or explanation is permissible. In other words it 
has determined the remedy necessary in this case, which it may 
legally do. Siegel v. Federal Trade Commission , 327 U. S. 608, 
609 (1946). 
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after petitioner’s counsel had waived his asserted 
right to appear before a full bench (supplemental 
appendix, pp. 35-37). 

It is true that the Trial Examiner was liberal in 
receiving evidence of doubtful value (Petitioner’s 
brief, p. 16). This liberality was extended to the 
Petitioner (Joint Appendix, pp. 113, 127, 138). The 
Trial Examiner’s attitude in this reception of evi¬ 
dence accorded with judicial admonition. Associated 
Laboratories v. Federal Trade Commission, 150 F. 
2d 629, 630 (C. C. A. 2, 1945) : Moss v. Federal Trade 
Commission, 148 F. 2d 378, 380 (C. C. A. 2, 1945), 
cert, denied 326 U. S. 734 (1945). 

4. The Commission’s finding that petitioner’s statements set 
forth in its catalogue have the tendency and capacity to de¬ 
ceive is supported by substantial and competent evidence 
adduced at fairly conducted hearings 

Throughout its consideration of this phase of the 
case we ask the Court to recall that the Commission ‘ 
is not. required to adhere to the technical rules of 
evidence and procedure followed by the Courts. Na¬ 
tional Labor Relations Board v. Donnelly, 330 U. S. 
219, 236 (1947); Opp Cotton Mills v. Administrator, 
312 U. S. 126, 155 (1941); Stanley Laboratories v. 
Federal Trade Commission, 138 F. 2d 388 (C. C. A. 

9, 1943); Staley v. Federal Trade Commission, 135 
F. 2d 453, 454 (C. C. A. 7,1943); Arkansas Whole¬ 
sale Grocers v. Federal Trade Commission, 18 F. 2d 
866, 871 (C. C. A. 8, 1927), cert, denied 275 U. S. 
533 (1927). 

Petitioner (brief, p. 15) quotes three statements 
appearing in its catalogue (Comm. Ex. 1) which the 
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Commission has found have the tendency and capacity 
to mislead and deceive a substantial number of retail 
dealers and members of the purchasing public (Joint 
Appendix, pp. 13-14), and attempts to demonstrate 
that each of these statements is literally true (brief, 
p. 15). For example of the statement “ Imported 
‘Du Barry’ Porcelain” petitioner says that the mer¬ 
chandise was porcelain, it was “Du Barry” porcelain 
because that is the name petitioner gave it, and it was 
imported. Petitioner then argues that the statement 
“Imported Hand Decorated ‘DuBarry’ porcelain” is 
true. The statement found in the Catalogue (Joint 
Appendix, p. 145) and the findings (Joint Appendix, 
p. 13) is “IMPORTED Hand decorated ‘DuBarry 
Porcelain’ ‘DuBarry’ Porcelain Table lamps are na¬ 
tionally famous as reproductions of rare original 
French and English ‘old pieces’ * * 

The petitioner asserts that this statement is true 
in its entirety since the porcelain parts of the lamps 
are imported, they are hand decorated, they are “Du¬ 
Barry” lamps, and they are reproductions. 

The fact that the statements may be literally true 
will not aid petitioner if the statements nevertheless 
have the tendency to deceive. A statement which 
though literally true is nevertheless misleading is un¬ 
lawful. United States v. Ninety-Five Barrels of 
Vinegar, 265 U. S. 438, 442 (1924) ; Sebrone Company 
v. Federal Trade Commission, 135 F. 2d 676, 679 
(C. C. A. 7, 1943); Bockenstette v. Federal Trade 
Commission, 134 F. 2d 369, 371 (C. C. A. 10, 1943). 

There is an abundance of evidence to support the 
Commission’s finding (Joint Appendix, p. 14) that 
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petitioner’s statements do have the tendency and ca¬ 
pacity to deceive. The porcelain portions of the lamps 
and candy boxes were imported from Japan (Joint 
Appendix, pp. 20, 21, 23, 26, 28, 29, 30). The Commis¬ 
sion found that through the use of the statements in 
the catalogue, discussed above, petitioner represented 
directly or by implication, that the candy boxes were 
imported from France, and that the lamps were of 
French or British origin (Joint Appendix, p. 13). 

The Commission’s findings as to the facts if sup¬ 
ported by substantial evidence are conclusive, Federal 
Trade Commission v. Standard Education Society, 
302 U. S. 112, 117 (1937); Federal Trade Commission 
v. Algoma Lumber Company, 291 U. S. 67, 73 (1934); 
Federal Trade Commission v. Pacific States Paper 
Trade Ass y n., 273 U. S. 52, 63 (1927), as this Court 
has held Federal Trade Commission v. Army & Navy 
Trading Co., 66 App. D. C. 394, 396, 88 F. 2d 776, 
778 (1937). The meaning of an advertisement to the 
public is a question of fact 4 and the Commission’s 
judgment as to its meaning and false and deceptive 

4 Leacli v. CarJile , 258 U. S. 138, 139-140 (1922); Brougham, v. 
Blanton Manufacturing Co ., 249 U. S. 495, 499-500 (1919); 
Houston v. St. Louis Independent Packing Co,, 249 U. S. 479, 484 
(1919) : Farley v. Heininger , 70 App. D. C. 200,202-203,105 F. 2d 
79, 81-82 (1939) cert, denied 308 U. S. 587 (1939); Farley v. Sim¬ 
mons, 69 App. D. C. 110,113,99 F. 2d 343,346 (1938), cert, denied 
305 U. S. 651 (1938); Chichester Chemical Co. v. United States , 
60 App. D. C. 134,136,49 F. 2d 516, 518 (1931). See also Sebrone 
Company v. Federal Trade Commission, 135 F. 2d 676, 678-679 
(C. C. A. 7, 1943) ; Aronberg v. Federal Trade Commission , 132 
F. 2d 165, 168 (C. C. A. 7, 1942) ; Federal Trade Commission v. 
Civil Service Training Bureau , 79 F. 2d 113, 114-115 (C. C. A. 6, 
1935). 
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character is conclusive unless palpably wrong. 5 The 
advertisements themselves are evidence of their own 
meaning and their own falsity.® 

The appraisal of the evidence and the infer¬ 
ences to be drawn from it are for the Commis¬ 
sion, not the Courts. Federal Trade Commis¬ 
sion v. Staley Manufacturing Co., et al. 324 
U. S. 702, 65 S. Ct. 971, 977. The meaning of 
an advertisement to the public, and whether it 
is calculated to deceive is a question of fact, 
and the Commission’s conclusion with respect: 
thereto may not be disturbed unless arbitrary 
or clearly wrong {Gulf Oil Corporation v. Fed¬ 
eral Trade Commission, 150 F. 2d 106, 108 
(C. C. A. 5, 1945). 

5 Brougham v. Blanton Manufacturing Co., 249 U. S. 495, 499- 
500 (1919); Houston v. St. Louis Independent Packing Co., 249 
U. S. 479, 484 (1919); Bates & Guild Co. v. Payne, 194 U. S. 106, 
108-109 (1904); Farley v. Heininger , 70 App. D. C. 200, 202-203, 
105 F. 2d 79, 81-82 (1939), cert, denied 308 U. S. 587 (1939); Far¬ 
ley v. Simmons , 69 App. D. C. 110,113, 99 F. 2d 343, 346 (1938), 
cert, denied 305 U. S. 651 (1938); Aronberg v. Federal Trade Com¬ 
mission, 132 F. 2d 165,168 (C. C. A. 7,1942); Putnam v. Morgan , 
172 F. 450 (S. D. X. Y. 1909); Missouri Drug Company v. 'Wyman, 
129 F. 623,629 (C. C. E. D. Mo. 1904). 

c Liggett & Myers Tobacco Co. v. Finzer , 128 U. S. 182, 184 
(1888); Aronberg v. Federal Trade Commission , 132 F. 2d 165, 
168 (C. C. A. 7, 1942); Stanley Laboratories v. Federal Trade 
Commission, 138 F. 2d 388, 393 (C. C. A. 9,1943); Federal Trade 
Commission v. Civil Service Training Bureau, 79 F. 2d 113, 115 
(C. C. A. 6,193o); Dubonnet Wine Corp. v. Atlas Import & Ex¬ 
port Corp ., 51 Fed. Supp. 73, 74 (S. D. X. Y. 1943); Dixie Pig 
Corporation v. Pig Stand Company, 31 S. W. 2d 325, 327 (Tex. 
Civ. App. 1930), cert, denied 283 U. S. 831 (1931); Klotz v. Im¬ 
perial Perfumery & Barber Supplies, 298 F. 174, 175-176 (S. D. 
X. Y. 1924); Duffy-Mott Co. v. United States, 285 F. 737, 738 (C. 
C. A. 3, 1923); M. C. Peters Milling Co. v. International Sugar 
Feed No. 2 Co., 262 F. 336, 339-340 (C. C. A. 6, 1919); United 
States v. 2C7 Boxes of Macaroni, 225 F. 79, 81 (W. D. Pa. 1915). 
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The Commission, however, did not rely entirely on 
its own interpretation of the statements in the cata¬ 
logue (Comm. Ex. 1) as it might have done. The 
testimony of competent witnesses shows clearly that 
the statements mislead both dealers (Joint Appendix, 
pp. 66, 73, 75-76, 77, 80-86, 98-99), and ultimate pur¬ 
chasers (Joint Appendix, pp. 45, 46, 47, 48, 49, 51, 
55, 57) into believing that the candy boxes are of 
French origin (Joint Appendix, pp. 48, 51, 57, 80-86), 
and that the lamps are of French or British origin 
(Joint Appendix, pp. 45, 46, 47, 48, 49, 51, 55, 57, 66, 
73, 75-76, 77, 99). This evidence includes proof that 
the catalogue actually deceived two dealers in the same 
store as to both the candy boxes and the lamps (Joint 
Appendix, 80-96, 98-99). Sheffield Silver Co., Inc. v. 
Federal Trade Commission, 98 F. 2d 676 (C. C. A. 
2, 1938) discussed by petitioner at pages 19 and 20 of 
its brief is not therefore in point, even if the Court in 
that case had held that proof of actual deception was. 
necessary which petitioner seems to believe. 

Contrary to petitioner’s statement (brief, pp. lb- 
17) the record shows that all of the consumer wit¬ 
nesses looked at the catalogue before giving their testi¬ 
mony (Joint Appendix, pp. 44, 48, 51, 55, 57) as did 
the dealers who testified (Joint Appendix, pp. 66, 73, 
75, 77, 82, 98). Most of the witnesses testified as to 
their first impression upon reading the catalogue. 
The fact that some changed their opinion when mat¬ 
ters such as the price were called to their attention 
on cross-examination is unimportant. The advertise¬ 
ments are to be read as the members of the public 
would read them, Stanley Laboratories v. Federal 
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Trade Commission, 138 F. 2d 388, 393 (C. C. A. 9, 
1943), who in making purchases do not stop to 
analyze but are governed by general impressions, Gulf 
Oil Corp. v. Federal Trade Commission, 150 F. 2d 106, 
109 (C. C. A. 5, 1945, and who certainly do not have 
counsel present to cross-examine them as to such mat¬ 
ters as the price of the articles advertised when 
making purchases. 

Petitioner does not explain why “the only questions 
addressed to [consumer witnesses] • were inadmissible 
[sic]” (brief, p. 18). In this country as distin¬ 
guished from England it is usual for a trial attorney 
to discuss the evidence with witnesses before putting 
them on the stand. There is no evidence that the 
Commission’s attorney influenced or tried to influence 
the witnesses’ testimony. He merely determined what 
their first impression was before putting them on the 
stand. The statement that he “analyzed the case with 
them” is entirely gratuitous (petitioner’s brief, p. 18). 
He did not necessarily overlook the element of price 
(petitioner’s brief, p. 18). The price appeared on the 
exhibits shown to the witnesses (Comm. Ex. 1, Joint 
Appendix, pp. 143-145). Counsel’s object was to 
obtain the impression gained by each witness from a 
reading of the catalogue without calling special atten¬ 
tion to price or any other feature. The answers of 
the witnesses show that the prices mentioned did not 
alter the first impression of any of the Commission’s 
witnesses. It was only when petitioner’s counsel on 
cross-examination called their special attention to the 
price that some of them wavered in their opinion. 
Even then some of the witnesses did not alter their 
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opinion. “A close out” although genuine could have 
been sold at petitioner’s prices (Joint Appendix, pp. 
96). There is expensive and there is inexpensive im¬ 
ported French porcelain (Joint Appendix, p. 70). To 
some the price would not explain that the representa¬ 
tion as to origin was false, but only that there was a 
difference in quality (Joint Appendix, p. 59). 

Prejudice against Japanese goods before and after 
the vrar (Joint Appendix, pp. 33-34), and a preference 
for British and French porcelain (Joint Appendix, pp. 
34-37) were proved (Joint Appendix, pp. 34-37) al¬ 
though the preference was admitted by the pleadings 
(Complaint, Paragraph Six, Joint Appendix, p. 3; 
Answer, Paragraph Four, Joint Appendix, p. 7). 
There was, therefore, no reason for interrogating each 
witness on the same point (Petitioner’s brief, p. 18). 

The fact that some consumer and some retail wit¬ 
nesses testified they would not be misled (petitioner’s 
brief, p. 19) does not alter the fact that others would 
be. The law is intended to protect the trusting as well 
as the suspicious. Federal Trade Commission v. Stand¬ 
ard Education Society, 302 U. S. 112,116; Dorfman v. 
Federal Trade Commission, 144 F. 2d 737, 739 
(C. C. A. 8, 1944); is not 4 ‘for the protection of ex¬ 
perts, but for the public—that vast multitude which 
includes the ignorant, the unthinking and the credu¬ 
lous.” Charles of the Ritz Distributors Corp. v. Fed¬ 
eral Trade Commission, 143 F. 2d 676, 679 (C. C. A. 
2, 1944). “The Commission may require advertise¬ 
ments to be so carefully worded as to protect the most 
ignorant and unsuspecting purchaser.” Progress 
Tailoring Co, v. Federal Trade Commission, 153 F. 2d 
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103, 105 (C. C. A. 7, 1946). The statement (peti¬ 
tioner's brief, p. 19) that there is no evidence that 
“ ordinary, reasonable persons would be misled by the 
catalogue language," even if true, would have no 
application. 

It is of no importance that petitioner may have 
intended the catalogue to be seen only by retail dealers 
(petitioner's brief, p. 15). Petitioner intended retail 
dealers to believe the statements in the catalogue 
(Joint Appendix, p. 60), and as we have pointed out 
the catalogue is proved to have the tendency and 
capacity to deceive retail dealers as well as consumers. 
When the capacity and tendency of a statement to 
deceive is proved, the intent of the person making the 
statement is of no importance. Gulf Oil Corp. v. Fed¬ 
eral Trade Commission, 150 F. 2d 106, 109 (C. C. A. 
5,1945) ; General Motors Corp . v. Federal Trade Com¬ 
mission, 114 F. 2d 33, 36 (C. C. A. 2, 1940), cert, de¬ 
nied 312 U. S. 682 (1941) ; Gimble Brothers v. Federal 
Trade Commission, 116 F. 2d 578, 579 (C. C. A. 2, 
1941). 

It cannot be doubted that any retail dealer whether 
himself deceived or not could show the catalogue to 
members of the public, and the record shows that re¬ 
tail dealers sometimes do so (Joint Appendix, p. 71). 
The petitioner, therefore, places in the hands of retail 
dealers a method of deceiving the public whether they 
actually use the means or not and whether they them¬ 
selves are deceived or not. This is a violation of the 
Federal Trade Commission Act. Federal Trade Com¬ 
mission v. Winsted Hosiery Corporation, 258 U. S. 
483, 494 (1922) ; Brewer v. Federal Trade Commission, 
158 F. 2d 74, 77 (C. C. A. 6,1946) ; Perloff v. Federal 
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Trade Commission, 150 F. 2d 757, 759-760 (C. C. A. 
3, 1945); Irwin v. Federal Trade Commission, 143 F. 
2d 316, 325 (C. C. A. 8, 1944); Herzfeld v. Federal ' 
Trade Commission, 140 F. 2d 207, 208 (C. C. A. 2, - 
1944). It is not necessary to show that the means 
supplied was ever used by the retailer. Jaffe v. Fed¬ 
eral Trade Commission, 139 F. 2d 112 (C. C. A. 7, 
1943). The purpose of the Act is to prevent injury" 
in its incipiency. Federal Trade Commission v. Rala- 
dam Co., 316 U. S. 149, 152 (1942). 

IV 

CONCLUSION 

It is submitted that the Commission’s findings as 
to the facts were authorized and that its order to 
cease and desist was properly entered. The Commis¬ 
sion therefore prays that petitioner’s petition to re¬ 
view be dismissed and that, pursuant to the statute, 7 
the Court enter its decree affirming the Commission’s 
order and commanding the petitioner to obey the same 
and comply therewith. 

Respectfully submitted. 

W. T. Kelley, 

Chief Counsel, 
Walter B. Wooden, 
Associate General Counsel, 
Donovan Divet, 

Special Attorney, 
Attorneys for Federal Trade Commission. 

Washington, D. C., September 1947. 

7 “To the extent that the order of the Commission is affirmed, 
the court shall thereupon issue its own order commanding obed¬ 
ience to the terms of such order of the Commission.” Federal 
Trade Commission Act, Section 5 (c), 52 Stat. 113; 15 U. S. C. A., 
Section 45 (c). 








SUPPLEMENTAL APPENDIX 


By an order dated August 1,1947, the Court granted 
Respondent’s motion to make the stipulation entered 
into between counsel appearing below, a part of the 
record in this case to be considered by the Court in 
deciding said case and to permit the respondent to 
print said stipulation in a supplemental appendix to 
its brief: 

It is hereby stipulated and agreed by and between 
the parties to the above-entitled action through their 
respective counsel: s 

1. That the complaint in this proceeding (App. pp. 
1-6) was served on petitioner Edward P. Paul & Son 
Company, Inc., by registered mail on August 10, 
1944; 

2. That a hearing in this cause was held pursuant 
to notice before a trial examiner in the Federal Trade 
Commission building in Washington, D. C., on Novem¬ 
ber 30, 1944, at which time petitioner’s counsel and 
petitioner’s president appeared; that in opening this 
hearing the trial examiner stated, among other things, 
that the hearing was held “to take testimony in sup¬ 
port of and in opposition of [sic] the allegations con¬ 
tained in the complaint * * that in this hear¬ 
ing petitioner’s counsel cross-examined seven wit¬ 
nesses, introduced four exhibits in evidence, and 
marked seven other exhibits for identification; 

3. That another hearing was held at the same place 
pursuant to adjournment on December 1, 1944; that 
petitioner’s counsel and its president appeared at this 
hearing; that petitioner’s counsel cross-examined one 
witness and introduced seven exhibits in evidence; 

( 34 ) 


35 


4. That another hearing was held at the same place 
pursuant to notice on December 6,1944, at which peti¬ 
tioner’s counsel cross-examined two witnesses; 

5. That on April 4, 1945, another hearing was held 
at the same place pursuant to notice at which peti¬ 
tioner’s counsel called and examined four witnesses 
and introduced fifty-one (51) exhibits; 

6. That on April 5, 1945, another hearing was held 
at the same place pursuant to adjournment at which 
petitioner’s counsel examined two witnesses and intro¬ 
duced thirteen (13) exhibits; 

7. That a hearing was held pursuant to adjournment 
at Youngstown, Ohio, on January 25, 1945, at which 
petitioner’s counsel called and examined two witnesses, 
cross-examined two witnesses, and introduced one ex¬ 
hibit in evidence; 

8. That on August 10, 1944, the Federal Trade 
Commission in an envelope bearing a valid Govern¬ 
ment frank, which envelope was addressed to Edward 
P. Paul & Company, Inc., 43 West 13th Street, New 
York City, N. Y., mailed to petitioner a letter reading 
as follows: 

Notice is hereby given you that the hearing 
in the above-entitled proceeding will not be held 
at the time designated in the complaint; that is 
on September 15, 1944, and your appearance 
for such hearing at that time will not be 
required. 

The hearing will be held as soon as the case 
can be reached, and due notice will be given you 
of the time and place thereof, at which time you 
may appear and be heard. 

The postponement of the hearing does not 
operate to extend the time for filing answer. 

9. That at the hearing mentioned on p. 11 of peti¬ 
tioner’s brief where it is said that only two Commis¬ 
sioners were present, which hearing was for the 
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purpose of hearing oral arguments and was held on 
January 22, 1946, the following colloquy was had be¬ 
fore counsel proceeded: 

Chairman Ferguson. Come to order. 

Mr. Calloway. I would like to introduce Mr. 
Nathan Silberberg of the Washington Bar, who 
represents the respondent. 

Chairman Ferguson. The case of Edward P. 
Paul and Company. 

I want to announce that Commissioner Ashe 
[Ayres] is ill and has been for several weeks, and 
is not able to be present. Commissioners Freer 
and Mason are not able to be present because 
they have had to leave Washington on official 
business. 

Mr. Silberberg, are you willing to proceed 
with the understanding "that the Commissioners 
who will all read your brief and the steno¬ 
graphic notes of the argument that is taken 
down—or had you rather postpone the hearing? 
You are entitled, of course, to a hearing before 
the majority of the Commission, unless you 
waive it. Are you willing to proceed with just 
two Commissioners, or had you rather postpone 
the hearing until all can be present? You live 
in Washington, do you? 

Mr. Silberberg. I do, sir. 

Chairman Ferguson. That is for you to de¬ 
cide. If you had rather postpone it until.we 
have at least a majority of the Commission, or 
are you willing to proceed before Judge Davis 
and myself? 

Mr. Silberberg. Mr. Commissioner, I learned 
only an hour ago of the condition which you 
have just described, the fact that only yourself 
and Mr. Davis are able to attend. In view of 
the fact that this matter has now carried 
through about four years, during which time the 
respondent has not known which way he might 
turn or might not turn, and the uncertainty as 
to when this matter could be rescheduled for a 
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hearing before a more complete Bench, I feel 
that it is best to proceed with this argument this 
afternoon, and ask the indulgence of you gentle¬ 
men and ask you to convey to your colleagues 
the arguments of the afternoon. 

Chair Ferguson. Very well. 

Commissioner Davis. The argument will be 
taken down by an independent court reporter, 
taken down and transcribed for the benefit of 
the other Commissioners. 

Chairman Ferguson. You will have a copy 
of it. 

Mr. Silberberg. Am I correct in understand¬ 
ing the matter will then be discussed privately 
by the five members of the Commission before 
decision is rendered? 

Chairman Ferguson. Yes, indeed. 

Mr. Silberberg. I am prepared to proceed, 
thank you. 

It is further stipulated and agreed that subject to 
the approval of the Court this stipulation may be made 
a part of the permanent record to be considered by the 
Court in the decision of this case and may be printed 
in an appendix to respondent’s brief. 
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